
INDEX OF GOOD PRACTICES IN 

REDUCING PRE-TRIAL DETENTION

PRI focuses on developing ‘models’ from good practice identified on the African continent and
around the world that serve to promote penal reform in ways which practically address many
of the major problems facing criminal justice agencies. This document considers a range of
‘good practices’ developed in Africa and elsewhere in reducing pre-trial detention. It
is aimed at policy makers, penal reformers and stakeholders in the criminal justice system. It is
part of PRI’s efforts to maintain the momentum for penal reform in Africa flowing from the
Kampala Declaration on Prison Conditions in Africa (1996) and Ouagadougou Declaration on
Accelerating Prison and Penal Reform in Africa (2002) which specifically called for ‘Further
exchange of examples of best penal practice to be encouraged at national, regional and inter-
national levels.’ It is a work in progress and comments and contributions are welcome.
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GOOD PRACTICES IN REDUCING PRE-TRIAL DETENTION

Introduction

Overcrowding is the most pressing problem facing most prisons in Africa (and around the world).
The first pan-African conference on prison conditions in Africa held in Kampala, Uganda in
September 1996 put the situation starkly, ‘the level of overcrowding in prisons is inhuman’.1

Since 1996, the situation has worsened. In preparation for the second pan-African conference on
Prisons and Penal Reform in Africa held in Ouagadougou, Burkina Faso in September 2002, ques-
tionnaires were sent to all the heads of prisons on the continent to which 27 prison administrations
replied. Most countries reported that their prisons are over-crowded (20 of the 27) and that the
overcrowding rate for the 16 countries which provided the relevant data (accommodation capacity
and total prison population) ranged from 69% to 296%, the average being 141%.2 In listing their main
problems, prison departments replied that ‘overpopulation and overcrowding’ came first.

Excessive length and use of pre-trial detention is a major cause of overcrowding in prisons. In Kenya,
Nairobi remand prison built in 1911 has a capacity of 600 persons. In March 2003 there were 3000
prisoners awaiting trial – see page 28. 

The Kampala Declaration recommended that prisoners should be kept in remand detention for the
shortest possible period, avoiding for example, continual remands in custody by the court. Prison
administrations report average lengths of pre-trial detention varying from 3 months to five years. But
often, this period is greatly exceeded. For instance in Madagascar, in the Summer 2000, 28% of the
12,400 remand prisoners had been in custody for more than 5 years. In Malawi, one prisoner has
been awaiting trial since 19963 and hundreds of prisoners awaiting trial on murder since 1998. In
Kenya, prison authorities drew attention to two cases of homicide that had been waiting trial for 18 
years and 17 years respectively in March 20034. In Uganda, a prison census found that out of 17,000
prisoners, 460 had exceeded their constitutional remand period and were due for unconditional
bail.5

The causes of overcrowding are multiple. Principally the lack of resources channelled by government
to the police, judiciary and correctional services means that the agencies are not equipped nor
trained to carry out their intended purpose. Money alone does not meet the problem, however.

There are other causes which result less from a lack of money and more from poor lines of commu-
nication between the criminal justice agencies and weak co-ordination and co-operation at the local
and policy levels. The list of problems compiled from the responses to the Ouagadougou question-
naires included:

� poor knowledge of the laws
� accused persons unable to pay for legal representation
� poor functioning of the judicial system
� slow process of criminal procedures
� lack of awareness of legal aid
� corruption
� insufficient budget in the justice system
� hostile court environment
� lack of interest and commitment by criminal justice administration and staff
� overloaded case roll and congestion in the system.6
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Congestion in prisons and overloaded case-rolls skew the criminal justice system. Court administra-
tors and registries are put in a state of constant crisis management. Lengthy delays in trial deny time-
ly justice to the accused as well as his/her victim(s). Families deprived often of the principal bread-
winner suffer disproportionately and create even greater social pressure on poorer communities. The
costs are not only incurred by family members, but also by government who have to house these
people. In addition, there is the health hazard posed by prisons harbouring large numbers of people
in unhealthy conditions. Prisons become ‘incubators of disease’ which are transmitted by prison offi-
cers and prisoners on release to people outside. 

If there is one lesson to be learned from the work done in the justice sector over the past ten years
or so, it is that for there to be any impact on penal and justice reform, the criminal justice sector
must be viewed and approached as a whole, involving all agencies, since congestion in prison results
from a whole chain of decisions made by a range of different actors. Another is that change and
reform take time: they require a process that often involves entrenched attitudes and inherited prac-
tices that are difficult to change. Effective change requires support from external partners but solu-
tions must be developed and owned locally.

Since the World Bank produced its reports ‘Voices of the Poor’ in 1999, the international commu-
nity has become aware of the importance placed by poor people on an effective national justice sys-
tem which provides safety and security for ordinary people. The reports make the link between jus-
tice and poverty and demonstrate that without access to justice people are - or feel - worse off.7

Justice, as a ‘sector’, had been overlooked by development agencies and governments, particularly
the area of criminal justice. However over the past ten years, the African continent has given rise to
a range of good practices in the justice sector – often highly innovative – which have shown meas-
urable improvements in justice delivery.

PRI’s 10 Point Plan to Reduce Overcrowding in Prisons was tabled at the 10th UN Congress on
Crime Prevention and the Treatment of Offenders in Vienna (10-17 April 2000) and has been sub-
sequently adapted for Africa. It seeks to provide penal reform minded organisations and govern-
ments with a check-list of areas to look at when considering how to reduce the use of imprisonment.

The Kampala Declaration on Prisons in Africa 1996 was followed by an international conference on
penal reform held in the United Kingdom in 1999 and then a second pan-African conference in
Ouagadougou 2002. The declarations from these conferences advocate a new agenda for penal reform. 

In this first ‘Index’ in a series, PRI looks at good practices in reducing pre-trial detention on the
African continent which all these conference declarations highlight as a major problem to be
addressed. The practices listed below are not intended as an answer or solution but ways of
approaching a solution, since few persons anywhere could seriously point to any one justice system
as representing the perfect model.

In this paper we distinguish good from best practice since ‘best practice’ imports a value judgment
and standard setting; while ‘good practice’ is less exacting and may amount to an activity that shares
a number of common features. In the UK, the police prefer the phrase ‘Noteworthy practice’ to avoid
any value judgment.

The aphorism that the “best is often the enemy of the good” is of assistance in clarifying the purpose
of the approach we have taken, namely to highlight those projects which aspire to a just result taking
into account the constraints (financial and human) with which many African countries are faced. 
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We have been guided by the practical wisdom set down in the Ouagadougou Declaration on
Accelerating Prison and Penal Reform in Africa (2002) which urges in paragraph 1 that to
reduce the prison population

‘Criminal justice agencies should work together more closely to make less use of imprisonment. The
prison population can only be reduced by a concerted strategy. It should be based on accurate and
widely publicized information on the numbers and kinds of people in prison and on the social and
financial impact of imprisonment. Reduction strategies should be ongoing and target both sen-
tenced and unsentenced prisoners.’

And recognises in paragraph 2 that 

’Further recognition should be given to the reality that resources for imprisonment are severely lim-
ited and that therefore African prisons have to be as self sufficient as possible.’

We have applied the following criteria in selecting the ‘good practices’ listed below: 

� they are generally low-cost 
� they have a high impact 
� they require the participation of a number of different actors 
� they often involve partnerships with civil society 
� they catalyse reform processes and assist change institutional attitude 
� they conform to national constitutional guarantees and international human rights standards 
� they pursue an approach that benefits the vulnerable and poor 
� they are transferable from one country to another

The practice of the law in Africa is often highly creative and innovative – it has to be given the con-
straints within which justice systems operate in many countries. Over the past ten years the sector
has had to develop its own ways of making justice accessible to ordinary people. Good practices
have emerged and are being shared through such regional mechanisms as the Conference of Central,
Eastern and Southern Africa Heads of Correctional Services (CESCA); through the associations
formed by national co-ordinators of community service and mutual support and assistance provid-
ed; and through a growing recognition of - and reliance on - regional expertise as highlighted in a
series of regional conferences8 and policy statements.9

Developing and implementing new ideas in the justice sector requires human and material resources,
good leadership, effective coalitions and a great deal of time. Ad hoc solutions tend to be effective
only in the short term. 

In 1998 in Nigeria, a presidential taskforce on prison decongestion and reforms was constituted
which approved criteria for release of prisoners and visited every prison in the country to verify data.
Trials were speeded up and magistrates visited prisons. Between December 1998 and October 2000
over 8000 prisoners were released. Within three months the prisons were even more congested. 

In 1999 in Malawi, the juveniles in Zomba prison were suffering appalling conditions. Paralegals con-
ducted a short study into the lawfulness of each boy’s detention. The enquiry found that of the 179
young persons found in Zomba prison not one was there in accordance with the laws of Malawi.
The Chief Commissioner and Chief Resident Magistrate organized the closure of the section. Within
two months it had re-opened and by the end of 12 months the population stood at 120 young per-
sons and rising. 

4

Working 

together...

...with limited

resources

Spreading good

practices...

...and developing

new ideas



The measures taken above are valuable in that they expose the extent of the problem; however
they fail to achieve the cure sought because what is needed – to continue the medical metaphor
– is an integrated course of treatment to tackle the multiple ills that cause a particular disease with-
in the system. The ‘good practices’ referred to in this paper are, in the main, practices which involve
and require the participation of all agencies in the criminal justice system. 

Justice systems are not income-generating entities. They do not produce wealth: they cost money.
However as events on this and other continents prove again and again, without effective justice
systems there is poverty and chaos. This Index is an effort to inform decision makers on the good
use to which they might put their (already stretched) budgets.

This is a work in progress. We invite those who read this document to critique it and add to it.
We also invite comments on how to present the document. Within each section, we attempt
briefly to describe the problem to be addressed and then summarise the solution or ‘good prac-
tice’ that has been provenly effective in tackling the problem(s) identified. The summary is not
meant to be exhaustive. Our hope and intention is that those interested in the summary will con-
tact the practitioners directly to learn more (contact details appear below each ‘good practice’
listed). In this way, we seek to encourage closer interaction between countries, agencies and
organisations, and individuals. 

PRI thanks Adam Stapleton who researched and compiled this Index. Reliance has also been placed
on research undertaken for PRI by Emily Chang, Aimee Fagan, Stacey Garrett and Elaine Gehrmann
of the Human Rights clinic at the University of Illinois, USA and their research paper: ‘International
Best Practices to Reduce the Length of Pre-Trial Detention and Improve Conditions of
Confinement’. 

PRI wishes to thank the following for their comments and contributions: Clement Daniels, Amanda
Dissel, Kathryn English, Chris Gale, Isabel Hight, Jorgen Jepsen, Rifaat Makkawi, Joël Séré, Robert
TChalian, Dirk van Zyl Smit and Celeste Zaahl.
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1. Clarifying the problem

In order to understand a problem and so come up with strategies for addressing it, some basic data is useful. In tack-
ling the problem of prison overcrowding, it is helpful to know who these people are who are congesting our prisons,
something of their backgrounds and the categories of offences they are alleged to have committed or been convicted
of. This information can then be grouped into manageable sizes and tackled separately.

Targeted interventions (1): Prisons Census

Prisons conduct a census everyday both in the morning and evening when everyone is locked up. A visitor to a prison
will observe - at a glance – disaggregated information on the numbers of people in the institution: the numbers of adult
men and women, young offenders, women with their children, persons in hospital and persons outside working. The
information will also detail the number of persons convicted of an offence or awaiting trial. There will be even figures
on those facing the death penalty or serving a term of ‘life’ imprisonment. These figures disclose an extraordinary
amount of information; and they are contemporary and accurate.

Certain types of information that are objectively verifiable from case/court or prison files are easy and inexpensive to
obtain and would enhance the picture. The research can be limited in scope to a specimen selection of prisons; or to a
theme or particular enquiry. Yet, remarkably little is published about people in our prisons. The public at large may not
be aware, for instance, that a sizeable percentage (if not majority) of people in prison are convicted of, or awaiting trial
on, minor offences; that most prisoners therefore are not the ‘wanton, ruthless criminals’ whose crimes are described in
such lurid detail by the media and exploited by unscrupulous politicians. 

The information gathered also reveals interesting determining factors. It will surprise few people to learn that the prison
population is largely illiterate since there is a general assumption that the more educated a person is, the less likely s/he
is to commit crime and end up in prison. 

However, the assumption that guilt or innocence determines whether a person is committed to a prison or not is refut-
ed by the research conducted in Uganda which found that ‘while those with education do commit crimes, they are more
likely to know their rights, be able to successfully defend themselves or to ‘cheat the system’ on the basis of their
wealth.’10 In short, it is poverty, not guilt or innocence which is the key determining factor on whether an accused ends
up in prison. It is therefore also a key factor determining whether a victim of crime obtains justice.

Conduct prisons census 

Countries: Kenya, Malawi, Uganda
Agency: Prisons + NGOs 
Cost: Low
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Summary

The 2003 Uganda Prison Census concluded that of
17,000 persons in prison, the average prisoner is a
male aged 18 to 30 years. The great majority (some
80% of all prisoners) are likely to have poor depend-
ents. He has, at most, basic primary education or none

at all and is either unemployed or a farmer. Two-fifths
of the prison population had not attained any educa-
tion at all and less than 1% has a diploma or degree. 

In Malawi a census in 2003 found that 40% of convict-
ed prisoners were serving sentences of less than three
years for ’minor’ offences. In Kenya a similar review 



Targeted interventions (2): Reducing case backlogs

The long delays awaiting trial that many people endure often for many years constitutes a breach of the criminal law,
constitutional guarantees and right to trial within a reasonable time. Many developing governments plead poverty by
way of defence. The UN Human Rights Committee has dismissed this defence: ‘The Committee acknowledges the dif-
ficult economic situation of the State party, but wishes to emphasize that the rights set forth in the Covenant consti-
tute minimum standards which all States parties have agreed to observe.’11

Heavy case backlogs tend to distort the administration of criminal justice, as mentioned above. The understandable
temptation to seek ‘quick fixes’ should be resisted as they usually turn out to be costly and short-term. Case backlogs
develop because the system is not functioning properly – principally because of under-resourcing but also because of
failures in communication, co-operation and co-ordination between the various agencies concerned.

A concerted effort can be useful initially to rationalise the caseload and set in motion a process of justice reforms with
a ‘quick win’ that raises morale and signals to prisoners and the public at large that something concrete is being done
to manage cases more efficiently. 

One category of remandee that PRI has noted to be particularly at risk of lengthy delays before his/her case can come
to trial is the person charged with homicide. 

Reducing the case backlog [see too: Pleas and Directions below]

Kenya: LRF, Rhoda Igweta, KPPP national co-ordinator: rigweta@lrfkenya.org; Malawi: 
Clifford Msiska, PAS national co-ordinator: cmsiska@penalreform.org; 

Countries: Kenya, Malawi, Uganda
Agency: DPP and Police (review of case files); criminal registry (case listing or ‘cause list’)
Cost: Census (low); trial (high)
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Summary cont.

found 61% of convicted prisoners to be serving 3 years
and below (which in Kenya qualifies for consideration
for a Community Service Order).

In Kenya, the census was limited to Nairobi Remand,
Langata women and Nakuru prisons (2003) where
prison officers found that 86% of remand prisoners
who had committed ’bailable offences’ had been
granted bail but could not meet the conditions set by
the court; and only 6% of all remands had hired a
lawyer to represent them. 

The Ugandan Prison Service found that over 460 pris-
oners had exceeded their constitutional remand period
and were due for unconditional bail. In an earlier cen-
sus of homicide remandees in Malawi (1997), 47 cases
were found not to have a file and were dismissed. All
the persons concerned were in custody awaiting trial
and many had spent over six years on remand. The
Kenya Prison Service identified a prisoner in Nakuru
Prison who had been waiting for trial for 18 years 1
month and another in Langata who had been waiting
trial for 17 years and 3 months.

The information gathered enables the authorities to
process the caseload systematically. 



Trial observations

AI: Fair Trials Manual. www.amnesty.org;
International Commission of Jurists. http://www.geneva.ch/f/ICJ.htm

Countries: Malawi
Agency: NGOs, Courts
Cost: Training, travel and accommodation in rural areas
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Summary

In 1998, the court system in Uganda had an extreme
backlog of criminal and civil cases.  For example, in
one court, during a nine-month period only one case
was decided. This led to the appointment of a Case
Management Committee with representatives from
the police, probation, prosecution, the prisons and the
judiciary.  The Committee meetings were soon held on
a monthly basis, as it immediately became apparent
that poor communication was largely behind the
lengthy court delays. 
By tracking the progress of cases through the system
from the very beginning, the Committee was able to
identify the major “bottlenecks” between the police,
courts, and prisons.  The Committee initiated the prac-
tice of transferring cases from police to court immedi-
ately and taking evidence from available witnesses by
the available magistrate to ensure fast disposal of sim-
ple cases.  Another achievement was the development
of a ‘joint simplified procedure’ to discontinue prosecu-
tion of certain cases in which the accused had not
been formally arrested.  Some 600 ’deadwood’ cases

clogging up the administrative system of the judiciary
in the Masaka district were disposed of in this manner. 
In Kenya in January 2004, the Kenya Prison Paralegal
Project cut the remand population in Thyika women’s
prison from 80 to 20 prisoners following a case by case
review of the prisoners.

In Malawi, in October 2003, paralegals conducted clin-
ics in prison for homicide remand prisoners as a result
of explaining the difference between murder and
manslaughter, 32 prisoners indicated they wished to
plead guilty to manslaughter. Following consultations
with legal aid lawyers, the cases were listed before the
High Court for plea where 29 entered a plea and were
sentenced resulting in savings to the judiciary of more
than $33,000. 

In 2005, paralegals carried out a complete census of all
homicide remand prisoners in Malawi and conducted
their clinics. As a result they estimated that 50% of the
800+ backlog of cases could be dealt with other than by
a jury trial (ie by way of plea or dismissal) at savings to
the judiciary in excess of $400,000.extensive education.

Summary

It may be that backlogs are reduced (as just mentioned
above) and x number of cases disposed of in a certain
period – ie the system becomes more efficient. But
then what of the quality of the justice rendered and
the fairness of the proceedings? Did those awaiting
trial have ‘adequate opportunities’ to consult with a
lawyer12; or access to a lawyer ‘of experience and
competence commensurate with the nature of the
offence’13? Did the ‘opportunities’ ensure that time

was available for counsel to canvas a plea or reduce the
charge? Trial observations are useful in providing a
snapshot of the workings of the criminal justice system
and the fairness of that system and in informing the
judiciary on some priority measures.

Between 2000 and 2001, paralegals in Malawi
observed 91 capital trials in the High Court sitting on
circuit around the country. They found that of the 91
trials listed 16 were adjourned sine die due either to
the deaths of key witnesses (4) or accused in custody
(4) or non-appearance of witnesses and accused.
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Summary cont.

These adjournments have a direct cost implication as
the cost of accommodating and keeping judges and
lawyers were wasted. They revealed that 45 of the 75
trials listed ended in guilty pleas to manslaughter
(again costs wasted as witnesses had to attend). They
showed that of 20 accused on bail (note: for a capital
offence) only 7 failed to appear for trial and it was not
proven that these seven had had adequate notice of
the trial date or venue. 

The observations also disclosed the following: 

� limited consultation period with lawyers: in almost
every case legal aid lawyers first met the accused
at court. This obviates the possibility of tracing
witnesses (crucial when running a defence of alibi)
and generally falls short of UN Safeguards guaran-

teeing protection of the rights of those facing the
death penalty 1984 and UN Basic Principles on
the Role of Lawyers 1990

� lack of resources available to legal aid lawyers,
their age and lack of experience

� trial judges’ lack of familiarity with jury trials
� questionable standards observed by police during

investigation
� inconsistency in reducing murder to manslaughter14 

Trial observations can tell us a great deal about what is
working well and what areas need to be improved.
Mechanisms for encouraging and taking guilty pleas
(see below at p29) at an early stage and based on an
informed judgement (through legal education as well
as legal advice) can also reduce the case backlog and
time spent on remand (see the Paralegal Advisory
Service below).



2. Inter-agency co-operation

Most criminal justice agencies are under-resourced and poorly trained. The legal establishment argue rightly that they need
the resources if they are to their job properly. However, governments respond realistically that the means are limited. 

Approaching the justice sector as a whole requires more lateral thinking by those charged with its administration.
Improved communication will lead to greater co-ordination and co-operation between these agencies and enable the
individual actors to identify the bottlenecks within the system and so take the steps (locally) to allow the system to run
more smoothly and fairly.

The Chain Link Initiative Uganda

Contact: Mr. Gidudu, Registrar of the High Court, in charge of the Inspection of the Chain Linked Initiative:  
PO Box 7085 Kampala tel: 256 41 256626 or mobile: 077-502629.

Countries: Uganda
Agencies: Courts, Police, Prisons, NGOs, Social Services
Cost: Low
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Summary

The Chain Link Initiative pilot in Masaka Magisterial dis-
trict, Uganda, demonstrated that the justice agencies
were all part of the same chain that makes up the admin-
istration of justice process and that they all stood to ben-
efit from working more closely together and sharing
information. Some of the immediate benefits included:

� 600 “deadwood” cases identified and withdrawn
with the stroke of a pen by the DPP 

� Joint prison visits with agreed action in relation to
priority prisoners identified including release of
those found to be imprisoned unlawfully.

� Development and distribution of agreed perform-
ance standards for different stages in the adminis-
tration of justice process.

� Introduction of concept of court ‘open week’.
� Joint meetings to weed out weak cases and co-

ordinate the scheduling of trials.

The Chain Link initiative has paved the way for the
introduction of a co-ordinated approach to planning
and budgeting on a national, sectoral level for the
Justice, Law and Order sector programme (J/LOS) in
Uganda today. 

In addition to improving coordination between courts
and prosecutors, the Chain Link Program has recog-
nized that improved case management also requires
coordination with citizens.  For instance, among other
innovative ideas, a Chief Magistrate has assigned a
clerk to monitor the grounds around court to ensure
that persons sitting there know what to do, where to
go, etc (see PAS below). This same court has also
designed posters and guides for court users in various
languages and pinned them at the entrance of the
court. These measures make it more likely that defen-
dants will arrive promptly in court, prepared to present
their cases.



Tri-partite committees

Contact: Chris Gale, DFID police adviser, UK: chris.gale@dial.pipex.com

Countries: Pakistan (Punjab)
Agency: Judiciary and police
Cost: Minimal
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Caseflow Management Committees and Court User Committees
Contact for Malawi: prililongwe@penalreform.org 

Countries: Uganda, Kenya, Tanzania, Malawi
Agencies: All (including social services, local community leaders and NGOs)
Cost: Local transport and refreshments

Summary

The Caseflow Management Committee in the Chain
Link project (referred to above) is also known as a
‘Court Users Committee’ (Malawi) and ‘Access to
Justice Committee’ (Kenya). These committees operate
at the local, regional/provincial and national levels to
identify problems and come up with local solutions.
They meet regularly at the local level (monthly), quar-
terly at the regional/provincial level and annually at the
national level. They have proved effective in improving
communication, co-ordination and communication
between criminal justice agencies and settling local
crises. 

In Malawi, the meetings are minuted and action points
agreed. This has enabled the committees to identify
local blockages and solve them. For instance, the over-
crowding in one prison became so bad that prisoners

were taking it in turns to sleep. Paralegals, supported
by prison officers raised the matter at the CUC, the
Chief magistrate visited at night and the next day, he
returned with three magistrates, police prosecutors and
court clerks and released a number of prisoners to ease
the congestion.

The Committees require little in the way of funding:
$10 per meeting is budgeted for in Malawi which cov-
ers the cost of local transport and some refreshments.
The CUC provides practitioners with a forum to
address temporary crises as in the example above and
also to discuss on a continuing basis ways of reducing
the caseload by referring appropriate cases to the
Community Service officers (who also attend these
meetings); or back to traditional authorities for local
settlement – as well as encouraging the police to speed
up investigations and gather the evidence before the
person is remanded in custody rather than afterwards. 

Summary

In Punjab a Tri-Partite Committee meets once a
month on a structured basis. The Committee consists
of the District Magistrate, a Sessions Judge, and the
Deputy to the Senior Superintendent of Police. It vis-
its the District prisons, where it is able to monitor
administrative records, interview some prisoners and

is able to uncover malpractice on the part of the
police. Where necessary the Committee can arrange
for bail to be granted; and when deemed appropriate
for cases to be discontinued under powers granted by
the Home Secretary.  It is claimed that in a fifteen
month period 35,000 prisoners have been released
from prison through this process15.



3. New approaches to Legal Aid 

Judicare and pro bono legal aid have collapsed in a number of the countries with sufficient numbers of lawyers (Kenya,
Nigeria, South Africa and the Sudan). Some countries are bound by their constitutions to provide legal aid in cases
‘where the interests of justice so require’. However, governments argue they cannot afford the costs involved or lack the
human resources to provide any meaningful service. This can and does result in considerable delays while a lawyer is
found and some accused prefer to stand trial unrepresented rather than wait - what can amount to years - for trial. 

Most prisoners are unrepresented before a court and are fearful of a process they do not understand. Remand hearings
(case mentions) are brief affairs and the legally ignorant prisoner has no way of knowing that s/he can use the oppor-
tunity to be heard on bail or other matters. 

In South Africa, Angola and Malawi there are several initiatives underway which seek to provide a more cost-effective
solution to this problem. The initiatives in South Africa and Angola depend on lawyers; while in Malawi a role for non-
lawyers (paralegals) has been developed offering people legal education and appropriate advice and assistance in prison,
police stations and courts. The programme is being replicated in Benin and Kenya and is being introduced in Tanzania
and Uganda.

Assistance at Police interview

Ordem dos Advogados (Bar Association): ordemadvogadosangola@netangola.com; www.oaang.org. 
Co-ordinator of the Human and Rights and Access to Justice Commission, Dr Manuel Vicente Ingles Pinto: 
t: 326330; t/f: 322777; cell: 091 506758; inglespinto@snet.co.ao

Countries: Angola
Agency: The Bar/Law Society, Police
Cost: Appearance fee, travel costs
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Summary

The Bar Association of Angola (OAA) has developed
a programme of assistance to suspects in police cus-
tody in 11 police stations in Luanda district whereby
graduate lawyers attend police stations with public
prosecutors to advise an accused person at interview.
In the period, October-December 2002, the OAA
project assisted at 1409 interviews and filed 69

actions requesting the release of illegally detained per-
sons. The project focuses on poor people at the initial
stage of the investigative process where most abuses
take place in police stations in the Luanda area. It
involves young lawyers (estagiarios) fresh out of law
school interacting with police officers and prosecu-
tors.  They are paid a stipend for each interview they
attend.



Paralegal Services: Programme d’Assistance Judiciaire aux Detenus (PAJUDE), Benin; Kenya Prison
Paralegal Project (KPPP), Kenya; Paralegal Advisory Service (PAS), Malawi, Uganda and Tanzania

Benin - Edouard Gogan, coordinator (goedouadre@yahoo.fr); Malawi - Clifford Msiska, national co-ordinator
(cmsiska@penalreform.org); Kenya - Rhoda Igweta, Co-ordinator, Kenya Paralegal Prison Project, Legal Resources
Foundation (rigweta@lrfkenya.org); Uganda - Elinor Wantama Chemonges, National Project Co-ordinator,
Paralegal Advisory Services (fhri@spacenet.co.ug; fhri@starcom.co.ug; eawchem@yahoo.com); Tanzania -
Catherine Jerome, Project Co-ordinator, Envirocare (envirocare@bol.co.tz)
Participating Malawi NGOs:  pas-eyc@sdnp.org.mw: Eye of the Child, Blantyre. Chimwemwe Ndalahoma, Team
leader; pas-carer@sdnp.org.mw: Malawi CARER, Zomba. Boniface Mhango, Team leader; pas-cela@sdnp.org.mw:
Centre for Legal Assistance (CELA), Lilongwe. Alekeni Munyani, Team leader; pas-yowso@sdnp.org.mw: Youth
Watch Society, Mzuzu. Muteyu Banda, Team leader

Countries: Benin, Kenya, Malawi, Uganda and Tanzania 
Agency: NGOs in partnership with prisons, police and courts
Cost: Paralegal salaries, equipment, meetings and travel
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Summary

The introduction of paralegals working in the criminal
justice system is an innovative experiment in offering
paralegal aid in criminal matters in Benin, Kenya and
Malawi which has recently expanded to incorporate
Uganda and Tanzania.
The concept was first piloted in Malawi in 2000 as the
Paralegal Advisory Service (PAS) with eight paralegals
working in four prisons. In October 2005, 37 trained
paralegals cover 84% of the prison population and
work in the five central police stations and all region-
al court centres. 

The paralegals are centrally co-ordinated by a PAS
national co-ordinator and employed  by four NGOs
working in partnership with the Malawi Prison and
Police Services as well as the courts to offer legal edu-
cation, advice and assistance in the prisons, police sta-
tions and courts, ie on the front-line of criminal justice.
While in prison and police stations the paralegals are
regulated by a Code of Conduct. 

In prison, the paralegals conduct daily ‘paralegal aid
clinics’ (PLCs16) using inter-active drama techniques to
maximise the participation of prisoners (as many as
200 attend a clinic).

Following a PLC on bail, paralegals interview prisoners
and assist those who wish complete standard bail
forms which have been agreed with the judiciary. The

prison authorities check the form against the prison-
er’s file and stamp the details recorded as accurate.
The form is then lodged with the court and the case
heard as part of a block listing by a single magistrate
(30 cases can be disposed of in this way). Where there
is no objection to bail, the prisoner is released without
a hearing. Other prisoners who are due to appear that
week are rehearsed on how to make a bail application.

The paralegals have also agreed standard forms cover-
ing appeal against sentence with the High Court. They
assist prisoners complete these and then lodge them
with the court.

In police stations, they gained initial entry and accept-
ance through focusing on young persons in conflict
with the criminal law. They assist trace parents, attend
at interview and advise the accused of his/her consti-
tutional rights; and screen the young person for possi-
ble diversion (see below under juvenile justice). In
September, 2004, police agreed to extend the parale-
gals to all police stations to assist at interviews with
adult suspects. By August 2005, all paralegals had
been trained by police trainers in ‘investigative inter-
viewing skills’ to provide them with the requisite
knowledge to attend at police interviews. 

In courts, the paralegals assist the accused, witnesses,
and members of the public orientate themselves. They
follow up the bail forms from the prisons. They visit
the prisoners in the holding cells.



Mediating disputes in the community

Madaripur Mediation Model, Madaripur Legal Aid Association: mlaa@bangla.net; Fazlul Huq, Secretary

Agency NGOs
Cost Low
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Results show that in the past five years the PAS had:

� enabled more than 45,000 prisoners to represent
themselves at court as a result of the paralegal
aid clinics (PLCs) 

� facilitated the release of approximately 2500 pris-
oners

� contributed to the reduction of the total remand
population from an average of 50% to a mean
average below 30%

� speeded up the through-put of remand cases in gen-
eral and the homicide remand backlog in particular

The impact observed has gone further than these fig-
ures suggest, however, the PAS has also:

� reinvigorated communication, co-operation and
co-ordination between police, courts and prisons
in all four magisterial districts

� encouraged magistrates to sit (with court clerk
and police prosecutor) in prison and screen pre-
pared case lists drawn up by the paralegals of per-
sons who had been detained unlawfully or inap-
propriately (see ’Camp Courts’ below)

� caused judges and magistrates to remark on the
more ‘sophisticated’ understanding prisoners have
of criminal law and procedure17 as well as on the
better understanding of their rights18

� set professional standards within the criminal jus-
tice system which other actors are beginning to
emulate.

In Benin, the Programme d’Assistance Judiciaire aux
Detenus (PAJUDE) began in 2002 based on the PAS in

Malawi. Four paralegals work in four prisons with sim-
ilar aims and purposes as the PAS. They screen the
caseload and link up with the courts to speed up the
process; they educate prisoners on the legal process;
and draw the attention of the appropriate authorities
to the situation of vulnerable categories of prisoners.
By March 2004, the PAJUDE had facilitated the
release of more than 850 prisoners.

In Kenya, the Kenya Prison Paralegal Project (KPPP)
started in January 2004 following a study tour to
Malawi to observe the PAS in action. The Kenya Prison
Service have embraced the scheme which is managed
by the Legal Resources Foundation (Kenya).  began a
similar scheme on a pilot basis in selected prisons in
and around Nairobi. Over a six month period, the 12
paralegals in the KPPP working in five prisons applied
PLCs to educate more than 4,000 prisoners, screen
and advise over 3,000 prisoners and facilitate the
release of over 650 prisoners.

In May 2005, the Paralegal Advisory Service
(Tanzania) was established and three pilot prisons
identified by the Commissioner of Prisons. 

In October 2005, the Paralegal Advisory Services
(Uganda) began with the initial recruitment of 6 para-
legals and two social workers. This is set to rise to 18
paralegals and six social workers in the coming months
operating in four pilot districts.

The monthly cost of a PAS paralegal in Malawi is
under USD 450.19

Summary

One of the problems with traditionally organised dis-
pute resolution in the village is that decisions are some-
times arbitrary and maintain the status quo and inter-

ests of local elites. Traditional conflict resolution mech-
anisms are almost exclusively composed of men (often
‘elders’) and women and young people are particular-
ly vulnerable to biased decisions.
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Summary cont.

Over the years, the Madaripur Legal Aid Association
has developed a mediation model that has gained
wide acceptance all over Bangladesh. The Madaripur
Mediation Model is styled on traditional ‘shalish’
methodology applied in the village but with significant
differences. The process is highly participatory,
women are preferred as mediators and results are usu-
ally complied with because a) they have been accept-
ed by both sides; and b) the maximum participation
of villagers and the role played by the local mediators
further vests ownership in them to ensure compliance
between the parties (ie societal pressure).

The MMM emphasises the importance of a ’mediat-
ed’ settlement rather than the arbitrated decision
reached in the traditional model (ie whereby the eld-
ers or officiating members reach a decision by which
the parties are considered bound).

MLAA identify local contact persons to disseminate
information on mediation as a viable alternative to the
court system in the project area. MLAA then establish-
es community-based organisations and trains the
members in human rights, the law and mediation
techniques. All members of these CBOs are volunteers
and receive no remuneration.

MLAA attaches a mediation worker to each CBO.
Their tasks are to: 

� receive applications for mediation
� send letters to the parties concerned
� arrange mediation sessions
� supervise mediation sessions
� follow-up and monitor the solution agreed at and

report to head office

NGOs from all over the country send staff for training
in the MMM since it is regarded as more equitable
and effective than the traditional shalish model.
Where the differences are irreconcilable or one party
fails to comply with the terms of the settlement, the
community is made aware of the failure and/or the
matter is taken up for adjudication in the formal sys-
tem.

The use of ADR is much discussed, however it has not
been as widely practised in Africa as in Bangladesh
and described above. The effective application of
mediated settlements locally can achieve prompt and
equitable settlement and reduce the number of cases
finding their way into the formal criminal justice sys-
tem and sanction of imprisonment.



4. Juvenile Justice

Young persons in conflict with the law are a vulnerable group of children, particularly when they are deprived of their
liberty. International standards stress the best interests of the child and that prison should be used strictly as a last
resort20. They emphasise that young persons in conflict with the law should be diverted from the criminal justice system
wherever possible. This area has been extensively researched internationally and the list of organisations and agencies
concerned in this field is annexed.

Diversion programmes may vary from one country to another. They may include: formal police caution, reparation, resti-
tution, conciliation, community service, group, individual or family therapy.  These programmes are based on a restora-
tive approach to justice, making the offender accountable and responsible for the harm done, taking into account the
interests of the victim, offender and the society and responding in the most appropriate way to the damage caused.

Specific criteria have been developed (notably in South Africa, Malawi and Namibia) to assess whether a juvenile offend-
er qualifies for a diversion program.  Some examples of criteria used include: the serious nature of the offence, whether
the accused admitted guilt and showed  remorse, the age of the accused, whether the accused possessed any special
skills that could benefit the community, and whether the victim agrees (ie to some form of mediation or conciliation). 

Recourse to a diversion programme can be decided before or after the disposal of the case. Before the matter comes
to court, it will be the police or the prosecutor who decide on the diversion programme. After the matter has been adju-
dicated on,  it is the judge or magistrate who will make a diversion order as an alternative to a term of imprisonment.
In most cases, resort to diversion programmes by the police or prosecutor is exercised under their discretionary power
(ie to caution).

The purpose of establishing objective criteria to assess eligibility for diversionary programs is to make decisions regard-
ing diversion more efficiently.  The more quickly minor cases can be diverted to alternative programs, the more quick-
ly serious cases may be brought to court.  Further, establishing objective criteria helps ensure that decisions about diver-
sion are individualised, proportionate, consistent, fair and predictable. 

In South Africa, diversion schemes have been operating for the past 10 years. Research compiled by the National
Institution for Crime Prevention and Reintegration (NICRO) has shown a high percentage of offenders complete the
programme and the recidivism rate is substantially less than if the offenders were to proceed through the court process
to imprisonment.

Pre-trial diversion of young offenders [see also other section on it]

Contact: Celeste Zaahl, Co-ordinator, Child Justice project, Legal Assistance Centre, Namibia: CZaahl@lac.org.na;
Gregoire Ntambua, Co-ordinator, BICE, Democratic Republic of Congo: bicerdckin@yahoo.fr; NICRO, South
Africa: nicro@wn.apc.org

Countries: Namibia, Democratic Republic of Congo (DRC)
Agency: NGO in partnerships with prosecution authorities
Cost: Secretariat, seminars/meetings, equipment and travel
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Pre-trial Community Service Orders (see also below in measures to be taken by the police)

Contact: Celeste Zaahl, Legal Assistance Centre, Namibia: CZaahl@lac.org.na

Countries: Namibia, South Africa
Agency: NGO / social services in partnership with prosecution authorities
Cost: low – cost benefit to the community high
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Summary

Young people in custody are always at risk. In police
stations they are particularly so as conditions tend to
be worse and inaccessible to non-police officers.

In Namibia, the Child Justice project of the Legal
Assistance Centre has been in operation for more than
eight years. Members of the project visit police cells to
determine the number of young persons, the reasons
for and conditions of their detention and whether they
are held separately from adults.  They further check
whether the parents know of their arrest and deten-
tion and whether they have been assessed by social
workers for possible diversion.

In Kinshasa, DRC, the Bureau International Catholique
de l’Enfance (BICE) has established a legal assistance
programme for young persons in conflict with the law.
BICE set up 12 Local Child Protection Committees
(Comites Locaux de Protection de l’Enfance) which
visit 60-80 local police holding cells (cachots). Each
committee numbers around 15 members who are all
volunteers. BICE provides four advisers (assistants con-
seils) who are lay people trained by BICE to whom the
committees report and one legal officer (assistant
juridique) who is a trained lawyer and who co-ordi-
nates the programme and refers cases to private
lawyers – whose costs are covered. Between January-
June 2003, the programme in Kinshasa facilitated the
release of over 530 young offenders and women with
babies.

Summary

One of the diversion options in use in Namibia is ’pre-
trial community service’ whereby the young person
’pays back’ to the community for the harm s/he has
done. The young person works for a number of hours
in a ’non-profit’ organisation. The conditions are that
the young person is 14 or over, admits to the offence
and has no history of mental disorder. The young per-
son and parents sign a contract with the placement
agency and social worker. A time sheet is kept which
is returned to the court as proof that the young per-
son has completed the order so that the case can be
withdrawn.

Community service schemes based on the Zimbabwe
model (in Kenya, Malawi and Uganda for instance)
also allow for Community Service Orders to be
passed on young offenders following conviction at

court. They have yet to be applied in pre-trial hearings
however.

Community service has been identified as an accept-
able alternative to pre-trial detention. NGOs can (and
do) take an active role in the implementation of the
program and conduct interviews of offenders to help
determine the appropriate number of hours of com-
munity service. The program also relies on elements
of informal conflict resolution that involve the offend-
er’s family and other members of the community.
One important factor in the success of any program
is that the community service order takes into
account the offender’s preferences and work skills as
far as possible. However, community work for chil-
dren under 18 should not prevent children from
attending school or vocational activities and should
have an educational component .



5. Measures to enhance judicial activism 

Resource constraints are often mentioned to excuse or explain the slow justice process. There are, however, a number
of no or low cost measures that can be taken where the will or leadership exists. 

Members of the judiciary can be more ‘active’ to ensure the ‘equality of arms’ principles is observed in their courts.
Judges and magistrates could be more vigilant in the prisons and police stations to ensure due process is not being
abused. Bail should be a presumptive right available to all, rather than a privilege restricted to the wealthy few or well
connected. Sentencing practice could be reviewed to ensure greater uniformity of approach especially by junior or lay
magistrates. Set out below are a series of measures that could be implemented by the judiciary at little or no cost.
Many of these examples below are common practice and no contact points are given. 

Taking proactive measures to ensure the ‘equality of arms’ principle is maintained and that unrepre-
sented accused persons are not unduly prejudiced

Countries: United Kingdom
Agency: Magistracy
Costs: No

Relax bail conditions

Agency: Court
Cost: No
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Summary

Where an accused is unrepresented in the lower
courts, it is often the case that s/he faces the double
prospect of a hostile bench and hostile public prose-
cutor. The magistrate is there to see that justice is
done. Where an accused fails to put his/her case,
s/he should be assisted in the interests of justice. In
the United Kingdom, the court clerk will take the part
of an unrepresented accused. In common-law jurisdic-

tions in Africa, the English version of the ‘court clerk’
(who is a trained lawyer) does not exist. The magis-
trate could therefore take this role. 

A more pro-active role by magistrates to see, for
instance, that police investigations are not permitted
to drag; that charges are promptly and fairly framed;
that the presumption in favour of bail is properly
explored and that conditions are not unduly onerous
would serve to reduce the pre-trial population.

Summary

Bail is a presumptive right guaranteed in many consti-
tutions with a common law tradition. Bail should only
be refused where the offence is serious and there is a
reasonable risk that the offender will a) fail to appear
for trial; b) commit further offences; c) interfere with

the evidence; or d) be at personal risk or a risk to oth-
ers were s/he to be released. However in practice in
many countries and particularly in rural areas, the
granting of bail is the exception rather than the norm. 

Many people are remanded in custody because they
cannot meet the conditions for bail set by the court. 



Involve the community in bail proceedings

Contact: Wilfried Scharf, University of Cape Town, South Africa: criwilf@uct.co.za

Countries: South Africa
Agency: Court and Community leaders
Cost: No

Involving the community in the justice process

Madaripur Legal Aid Association, Bangladesh: mlaa@bangla.net: Fazlul Huq, Secretary

Agency Judiciary + NGOs
Cost No
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Summary cont.

If an accused is charged with a minor offence and is
unable to pay the surety set by the court to be
released on bail, then justice requires that the person
should be released pending trial. Otherwise, people
end up serving a longer time on remand than they
would have served – if found guilty of the offence –
under a sentence of the court. 

James Fort prison in Accra, Ghana, held 695 remand
prisoners in December 2001 against a capacity of
200. The head of the prison estimated that 70% were

charged with minor offences and that at least 60%
had been granted bail by the court (ie over 400 pris-
oners) but were unable to raise the necessary surety
set by the court.21 

Bail conditions should take account of the means of
the offender. A surety of $10 may be 
insignificant to a person of means but a considerable
amount for a poor person to raise. In order to ensure
a person’s attendance at court, greater attention could
be paid to involving family members and community
leaders (below). This also serves to acquaint the pub-
lic with the principles behind bail.

Summary

Many people in rural areas particularly do not under-
stand the purpose of bail. Often they bring the
accused to the police and find him/her back in the
community the next day. They do not understand the
procedure and infer that the person has been ‘let off’.
This can and does lead to acts of summary justice
often with fatal consequences.

In Gauteng, South Africa, a scheme has proved effec-
tive whereby the magistrates invite community leaders
to address the court on the issue of bail, i.e. whether
or not the community would be willing to have the
accused back on provisional release. 

This serves several purposes: it provides the magistrate
with an informed view as to the character of the
accused, the seriousness with which the offence is
considered and likely threat of harm to the accused
(i.e. whether to remand for his/her own protection; or
find an alternative address far away); it also serves to
inform the community about the purpose of bail; and
it publicises the return date to the community so that
they can ensure the accused returns to the court on
the day of trial.

Note: representatives of the community are not ‘par-
ties’ to the application but witnesses. They have no
right to a hearing but may serve to assist the court in
determining the strength of any objection raised by
the police.



Taking account of the remand period spent in custody when passing sentence

Agency: Judiciary
Cost: No

Giving credit for an early plea of guilty

Agency: Judiciary
Cost: No
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Summary

In Bangladesh, ‘Village Courts’ were established by the
Village Courts Ordinance 1976 throughout the coun-
try as the court of first instance where minor matters
are to be dealt with (per s345 Criminal Procedure
Code 1898 to include: theft, minor acts of violence,
conflict over land etc). However successive govern-
ments failed to operationalise these courts. 

The Madaripur Legal Aid Association has reactivated
over 90 courts in three districts in Bangladesh
(Ghopalganj, Madaripur and Shariatpur) by conduct-
ing training courses for personnel and attaching a
trained worker to each court to assist the Chairman
and his/her secretary with serving notice to attend,
documentation and filing. 

The courts have settled over 6000 disputes in these
districts over a 12 month period. Studies report high

user satisfaction since:

� It is held within the community, and the villagers
do not have to spend money on transport

� It is cheap. There is no scope for bribes to members
� It is fast. Parties have to respond to the

Chairman’s notice within 72 hours, and cases are
resolved usually within 30 days. 

� It is fair. Since the participants all belong to the
community, there is little scope of lying or using
false witnesses. The judicial panel of five consists
of equal representation from both parties.

� Women participation is encouraged. Women are
invited to participate in the Village Court, to
ensure a safe and fair space for them to speak.  

The courts relieve pressure on the higher courts and
on prisons since the courts aim to find an amicable
settement of disputes rather than to punish offenders.

Summary

Many people spend long periods in prison on remand
prior to conviction and sentence. Sometimes the time
spent on remand is not taken into account by the sen-

tencer or the prison authorities. Whether through
legal amendment or express directive to sentencers
and prison authorities, this period should be taken into
account when passing sentence as a matter of course.

Summary

By pleading guilty to an offence, an offender shows
remorse and saves court time and witness expense. In
some jurisdictions (e.g.: in the UK), credit of one third

of the sentence the person would have received fol-
lowing a contested trial is awarded in recognition. This
mechanism also focuses the minds of the accused
when entering a plea before the court.



Pleas and Directions: the pre-trial hearing

Agency: Judiciary
Cost: No

Plea bargain

Countries: United Kingdom
Agency: Lawyers
Cost: No
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Summary

Trials – especially trials by jury – are expensive ways of
dispensing justice. One way to ensure costs are not
wasted is for the criminal registry to list cases for a pre-
trial hearing when only counsel appear before a judge
to review the cases on the cause list or coming up for
hearing and inform the judge whether a) a case is

ready for a trial (witnesses have been warned and
both defence and prosecution are ready); or b) may
turn into a plea of guilty; or c) for other reasons will
not go ahead. This saves expense and court time. It
also provides an opportunity for prosecuting and
defence counsel to meet and consider a ‘plea bargain’
– see above.

Summary

The plea bargain is a common, legitimate device to
encourage an accused to enter a plea of guilty to a
lesser charge than the one on which s/he was origi-
nally indicted. Thus, where the indictment charges
murder, but it is a borderline case, the prosecution
may indicate to the defence (through the lawyer) that
s/he might accept a plea to the lesser charge of
manslaughter. The pre-trial hearing listed above facili-
tates this type of ‘bargain’. Where there is no pre-trial
hearing and the matter is simply listed for trial, this
type of discussion and reflection may take place in
court before the trial starts. Many cases ‘collapse’ at
court in this way.

This type of plea guilty is to be distinguished from the
American version which goes further and offers the
accused impunity on the condition s/he gives evi-
dence against another or others.

In a number of countries the plea bargain is less a
’bargain’ than a request that the police or State pre-
fer the right charge. For instance, in many jurisdic-
tions the polcie routinely charge ’murder’ where a per-
son dies, notwithstanding the facts of the case plain-
ly disclose manslaughter. In Malawi, the pleas to
manslaughter are entered less on the basis that ’if you
reduce the charge, I will plead guilty’ and more on the
basis that ’I am not guilty of murder, but I am guilty
of manslaughter’.

Plea bargaining is a common practice in the English-
speaking countries.  This practice was recently devel-
oped in countries that have different law traditions
such as French-speaking countries but some concerns
do exist about this practice.



Consistency in sentencing practice

Agency: senior judicial authority
Cost: No

Discharging those cases that have taken too long to investigate or come to trial

Agency: judiciary
Cost: No

Making cost orders against lawyers for unnecessary adjournments

Agency: Judiciary
Cost: No

Speeding up judgments

Agency: Senior judicial authority
Cost: No
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Summary

Many remand prisoners would enter a plea of guilty
to a charge if they knew with a degree of certainty
the length of sentence they would receive from the

courts. Sentencing guidelines and tariffs for specific
offences (eg manslaughter, robbery, burglary, simple
theft, supply/possession of drugs) issued by the sen-
ior judicial authority assist prisoners to determine
their plea at court.

Summary

Where the police have not proceeded speedily and the
accused is prejudiced thereby, courts (in the UK, for
instance) routinely discharge the accused rather than

hold him/her in custody. When the police are ready
with their evidence they can re-arrest the accused and
proceed to trial. This mechanism costs nothing, acts as
an incentive to police, checks abuse of process and
protects the accused. 

Summary

The ‘adjournment syndrome’ referred to above is an
issue in many jurisdictions. In the UK, courts regularly
make cost orders against lawyers and the Legal Aid

department where the lawyer is a) unprepared; b)
fails to attend; c) double-books him/herself in anoth-
er court; d) otherwise seeks an adjournment on
unmeritorious grounds.



Custody time limits

Agency: Senior judicial authority
Cost: No

Camp courts / Prison Screening Sessions, in prison by magistrates

Contact: H/W Dorothy DeGabriele, Principle resident Magistrate, Malawi: degabriele@sdnp.org.mw ;
cmsiska@penalreform.org

Countries: India, Uganda, Malawi
Agencies: magistrates, police prosecutor, prisons
Cost: transport to prison

24

Summary

Many prisoners languish for months in a state of
uncertainty pending a written ruling in their case. A
practice direction/circular to all judges and magis-
trates stating the maximum time a judge/magistrate
is allowed to deliver a judgment would quicken this

process. A monthly report by the registry naming the
judge/magistrate, cases in which judgment is due and
the date of conclusion of evidence might be issued to
the judge responsible for the criminal division. These
relatively simple administrative activities raise stan-
dards and promote greater confidence among the
public. 

Summary

Custody time limits beyond which an accused cannot
be kept any longer in custody can be useful in speed-

ing up police investigations or procedures. However
they need to be strictly enforced by the courts and
closely monitored by prisons if they are to be effec-
tive.

Summary

In Bihar, India, judicial officials periodically visit prisons
to review cases and dispense rulings on the spot.
These ’camp courts’ only handle matters involving
minor offenders.  The courts are seen as a useful way
to reduce overcrowding, speed up justice delivery, and
restore the ‘hope’ factor in the life of prisoners.

Prior to the camp courts, over 12,000 pre-trial prison-
ers were lodged in various jails of Bihar, waiting to be
tried for minor offences.  Many had been languishing
for more time than the sentences when the local high
court directed jail authorities to organize ’camp courts’
in the State’s jails to hasten the disposal of minor

cases.  The ’camp courts’ handle only petty offenses,
such as breach of the peace.  The camp courts are
organized under the auspices of the Bihar State Legal
Services Authority, by order of the Chief Judicial
Magistrate.  Judicial magistrates and executive magis-
trates of respective districts preside over the camp
courts.  Before each session, a superintendent of the
local prison submits a list of prisoners eligible to par-
ticipate. 

The Bihar camp courts convene on the last Saturday
of every month. The camp courts have been highly
effective at reducing the backlog of simple bailable
criminal cases. 



Conducting regular visits to police stations and prisons

Agency: magistracy
Cost: No

Diversion (see juvenile justice above) 

Agency: judiciary, prosecution, social services/NGOs, Community, victim
Cost: low
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In Malawi, encouraged by paralegals, magistrates
have applied this practice. They visit prison to screen
the pre-trial caseload and weed out those who are
there unlawfully or unnecessarily and fix dates for
trial. The exercise has been effective in reducing con-
gestion and in restoring prisoners’ confidence in the

justice system by seeing justice in action. The word
‘court’ posed a problem in Malawi and the formula-
tion ‘Prison Screening Session’ was adopted to
describe more accurately the function of this mecha-
nism and avoid any suggestion that cases were being
tried hidden from public view.

Summary

In most jurisdictions, the judiciary have a statutory
right to visit places of detention (ie prisons and police
stations); in some they have a positive duty so to do.

Independent inspections ensure: prisoners are proper-
ly treated, granted bail when appropriate; appear in
court as scheduled; are legally incarcerated; will have
their trial heard speedily; hear prisoners’ complaints.

Summary

Diversion programmes have also been successfully
applied to adult offenders. In many countries in Africa
there is no legislative framework dealing with diver-
sion. An exception is to be found in the Criminal
Procedure Act in the Sudan which states: 

“an injured or interested party may relinquish his pri-
vate right in the criminal suit by pardon or conciliation
at any time before passing a final judgment.”

Lawyers and NGOs in the Sudan apply this provision
regularly to release many waiting trial prisoners –
including those facing homicide charges. The

lawyers/NGO representatives communicate the regret
of the offender to the victim(s) and family and ask for
their forgiveness offering compensation for the harm
caused (or diyya in cases of homicide).

One central tenet of Islamic law is that it is based on
pardon and reconciliation. Ideas about ‘pardon and
reconciliation’ are increasingly being explored in formal
justice systems in the western world usually under the
term ‘restorative justice.’ Family Group Conferencing,
victim-offender mediation/conferencing and sentenc-
ing circles are some examples where restorative justice
has been used to ‘personalise’ the offence and put vic-
tims, offenders and their communities at centre stage.



6. Measures to be taken by the Police

Greater use of formal caution by police officers for first time offenders committing minor offences

Agency: Police
Cost: Training and sensitisation 

Diversion of juvenile offenders

Dorothy DeGabriele, National Co-ordinator, National Juvenile Justice Forum, Malawi: ncinjjf@sdnp.org.mw

Countries: Malawi, Namibia
Agency: Police, NGOs
Cost: devolved to the NGO
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Summary

In many jurisdictions, particularly those with a com-
mon-law tradition, police officers have a discretion
whether to charge an offender or not. The positive
aspects of a diversion policy which incorporates a for-
mal caution is that the decision to use a caution is usu-
ally made fairly quickly – which confronts the offend-
er with the impact of his/her actions.  The views of
the victim must also be considered in making a deci-
sion to caution.  It is predicated on the understanding
that the offender accepts his guilt and expresses
remorse in some way – it is also possible to strength-
en the formal caution policy by the imposition of

some activity on the offender such as some work in
the community (ie pre-trial community service). 

In short, where the offence is not serious; where the
offender admits his/her fault; where there are sub-
stantial mitigating circumstances; and where this is
the person’s first offence and s/he is unlikely to reof-
fend – then the police officer should consider a cau-
tion instead of proceeding to charge the person with
the named offence.

Note: the same issues impact on the following section
(dealing with ‘Diversion of Juvenile Offenders’) and
the two could be read together.

Summary

Juvenile or young offenders should be ’screened’ - or
assessed - on arrest by a person not concerned with
the investigation to enquire whether the accused
could be dealt with in a way other than through crim-
inal prosecution. 

Paralegals in Malawi have agreed with the police and
the National Juvenile Justice forum to interview the
young suspects in the police stations using a ’screen-
ing form’ developed in consultation with the police

and judiciary. The paralegal doing the screening then
’recommends’ a diversionary option if the young per-
son satisfies the criteria (first offender, minor offence,
admits fault) which is passed on to the prosecution
who decide whether or not to divert the accused. The
role of the paralegals in Malawi could be assumed by
social services and probation officers where they exist
in sufficient numbers. Paralegals also attend police
interviews to ensure the rights of the young person are
protected. (see too above: the Child Justice project in
Namibia and the Local Child Protection Committees in
DRC at p24)



Lay visitors scheme

Agency: police and representatives of civil society
Costs: travel and allowances (discretionary)
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Summary

Lay Visitors are people who apply for such an appoint-
ment, and are seen as representative of the community
and should have good reputations, credibility and
respect in that community. They are empowered to call
at police stations unannounced and to have access to
detained persons. They must have no personal direct or
indirect involvement in the criminal justice system.

Their role is not to consider the merits of the deten-
tion or interfere in the investigative process, but to

impartially observe the conditions of detention and
treatment of the detainees. They look, listen and
report their observations and what is said to them.
They report their findings to the police authority, the
senior police officer in charge of the police station and
any local community fora/bodies. 

The scheme is operational in England and Wales
where the local Police Authorities appoint and admin-
ister a system of Lay Visitors to prisoners held in
police custody. The scheme is being introduced – inter
alia – in Malawi.



7. Measures to be taken by Prisons 

List monthly ‘returns’ of those who have been granted bail by the courts but are unable to meet the
conditions set by the courts; list of those who have overstayed

Agency: prison
Cost: no

Review of Prison legislation

Agency: line ministry, prisons, law commission
Cost: drafting, public consultation
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Summary

Many prisons operating under the English common-
law system prepare monthly ‘returns’ setting out those
persons in their custody. Pre-prepared lists of those
who: have been granted bail by the courts but are
unable to meet the conditions set by the courts; or
have overstayed; or who are seriously ill; or very old or

young or pregnant - enable magistrates and police
prosecutors to break down the caseload and process
them as a matter of urgency. These lists can be pre-
pared by paralegals (as they do in Malawi and Benin)
as well as prison officers and presented directly to the
senior magistrate (as in Uganda) or discussed at the
monthly Caseflow Management Committee or Court
User Committee meetings.

Summary

The Ouagadougou Conference on Prisons and Penal
Reform in Africa 2002, was presented with data col-
lated from the questionnaires that at least 11 countries
had prison legislation dating from the 1970s (3 coun-
tries), 1960s (5 countries) and the 1950s (3 coun-
tries). This legislation is likely to contain provisions
that offend constitutional guarantees and internation-
al standards and recognised good practices. They need
to be updated.

Malawi recently reviewed its prison legislation and PRI
was invited to assist. As a result, contemporary legisla-
tion was collated from around the world and a com-
mentary produced to provide the Law Commission
and other members of the consultative working group
with guidance on current good practice around the
world. The text was drafted by a two person team (a

leading international authority on prison legislation
and national draftsman) who were guided by the con-
sultative working group. The draft was extensively dis-
cussed in public. 

The new bill contains two practical ‘bursting provi-
sions’ for reducing the prison population. The first con-
cerns the constitutional watchdog ‘the Inspectorate of
Prisons’ chaired by a judge. It states that where the
Inspectorate is of the opinion that the prison system is
so over-crowded that the safety or dignity of prisoners
is being affected materially, it may approach the
Minister who may release prisoners either conditional-
ly or unconditionally in order to alleviate the situation.
A second measure empowers the Officer in Charge of
a grossly overcrowded prison to approach the Chief
Regional Magistrate and ask him/her to consider
granting bail to any unconvicted prisoner in order to
alleviate the situation. 



Partnership with civil society

Foundation for Human Rights Initiative (FHRI), Uganda: fhri@spacenetuganda.com.ou; Malawi: Malawi CARER:
pas-carer@sdnp.org.mw; Centre for Legal Assistance (CELA): pas-cela@sdnp.org.mw; Eye of the Child (EYC): pas-
eyc@sdnp.org.mw; Youth Watch Society (YOWSO): pas-yowso@sdnp.org.mw; Dra Karolina Mateus, Paralegal co-
ordinator, Maos Livres, Angola: karolv7@hotmail.com; Rifaat Makkawi, Director, PLACE, Sudan:
rmakkawi@yahoo.co.uk; Uju Agomoh, Director, PRAWA, Nigeria: ujuagomoh@yahoo.co.uk; Gregoire Ntambua,
Co-ordinator, Bureau Internationale Catholique de l’Enfance, DRC: bicerdckin@yahoo.fr; Legal Resources
Foundation, Kenya: rigweta@lrfkenya.org 
Penal Reform International (headofsecretariat@penalreform.org; www.penalreform.org); International Centre for
Prison Studies: www.icps.org 

Countries: Angola, DRC, Kenya, Malawi, Nigeria Sudan, Uganda
Agency: NGOs and Prisons
Cost: born by NGOs and not prisons

Independent Prison Visitors

Countries: South Africa, Malawi
Agency: prisons, human rights institutions, civil society
Cost: voluntary services
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Summary

The preamble to the Ouagadougou Declaration wel-
comes ’the growing partnerships between
Governments, non governmental organizations and
civil society in the process of implementing these
standards.’

There are increasing examples of successful collabora-
tion between prisons and NGOs (to name a few:
FHRI in Uganda; four NGOs in Malawi; Maos Livres
in Angola; PLACE in the Sudan, PRAWA in Nigeria,

BICE in the DRC). NGOs bring to prisons much need-
ed resources (human, material and financial) and
innovative ideas. They are able to lobby for improved
terms and conditions of service for prisoner officers.
They can assist with training programmes. 

The opening of prisons to partnerships with responsi-
ble external organisations is key to any sustained pro-
gramme to reduce prison overcrowding because
these agencies are useful in linking prisons to police,
courts, social services and getting cases moving
through the criminal justice system.

Summary

The UN Standard Minimum Rules (SMR) require reg-
ular inspections of prisons.22 The European Prison
Rules (EPR) emphasise the importance of ’independ-
ence from the prison administration’ in any inspection
mechanism.23

’Inspections which look closely into prison regimes or
examine them officially to ensure that policies and
practice are in conformity with laws and regulations
are an important safeguard for prisoners and  staff
alike...Moreover, such inspections can have a preven-
tive value. By the early detection of unacceptable
conditions and practices, more serious situations can
be avoided.’24
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Summary cont.

Aside from audit personnel and other internal inspec-
tion mechanisms, many countries have independent
inspection procedures – usually in the form of a judge
or supervisory Board, chaired by a judge – which
report any findings to parliament or the national
assembly and take urgent action by way of interim
measures at its own discretion.

Inspections should not be confined to ’official bodies
or persons’ as there is always a risk that in the course

of time these inspecting bodies or persons become
’co-opted’. NGOs also have an important role to play
as independent monitors and to check against ’co-
option’.

In South Africa and Malawi, independent prison visi-
tors have been introduced. The visitors are lay people
appointed by the inspecting mechanism for each
prison. They visit the prison, interview prisoners,
record complaints and requests and act as the ‘eyes
and ears’ of the Inspecting judge (South Africa) or
Inspectorate of Prisons (Malawi) at the local level. 



8. Law reform

Law reform can be time consuming. However one of the causes of prison overcrowding (and which is not addressed in
this document) is harsh sentencing practice. Minimum sentencing laws tend to boost prison populations and have neg-
ligible impact on criminal offending patterns (as evidenced in Tanzania and increasingly in South Africa). Bad laws need
to be reviewed if any impact is to be had on the issue of overcrowding.

Often the changes required do not involve the protracted process of amending the primary legislation (e.g. the Act of
parliament) and can be dealt with relatively swiftly through administrative decree amending secondary legislation (ie
regulations) or by judicial circular. 

Decriminalisation of certain offences

Agency: Law Commission, Parliament
Cost: drafting, public consultation
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Summary

Some minor offences reflect alien (ie colonial) moral
values or outmoded public morals rather than a hurt
or loss to an objective victim. Others constitute anti-
poor laws designed to limit the movement of poor
people in a shrinking job market. 

In many parts of the world, the offence of prostitution
is being abolished or down-graded such that imprison-
ment as a sanction is no longer permissible – similarly
with simple possession of small amounts of cannabis
or other ‘soft’ drugs. 

The offences of loitering, being a rogue and vagabond,
hawking or being an idle or disorderly person have
been removed from the statute books as directly con-
travening citizens’ freedom of movement. In Uganda,
50% of the young persons in remand homes were
charged with ‘being idle and disorderly’. Following the
removal of this offence in 1999, the number of young
persons on remand has fallen drastically. In the Sudan,

the relatively high rate of (non-moslem) women in
prison is due to offences involving the brewing and dis-
tribution of alcohol by displaced (Christian or animist)
women in the north which is proscribed under Islamic
law.

Many prisons in Africa are congested with offenders
who fall foul of these provisions and are unable to pay
the fine often levied by the court and so are ordered
to serve a term of imprisonment in lieu.

The age of criminal responsibility should also be sub-
ject to review. In many countries it is very low (as low
as 7 in former British ruled countries) and there may
be confusion as various laws (at custom as well as
statute) have different ages of responsibility and there
can be a number of different statutory definitions of
the age of responsibility – from 7 to 18 years depend-
ing on the issue: e.g. labour laws, sharia and criminal
law. The impact of this confusion can serve to increase
the numbers of young persons held in pre-trial deten-
tion.



Prison law reform: empowering prisons to draw attention to categories of prisoners who might be
released

Agency: Line Ministry, Law Commission, Prison department
Cost: no

Custody time limits

Agency: Ministry of Justice, Law Commission, Judiciary
Cost: drafting
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Summary

Prison authorities are often overly passive in discharg-
ing their primary duty (keeping people sent to them by
the courts in secure custody). Amendments to the law
are required to provide prison officers with the means
of drawing the attention of the courts to the issue of
overcrowding as seen with the ‘bursting provisions’
cited above and set out in more detail below.

An amendment to the South African Criminal
Procedure Act (s 63A) allows prison heads to apply to
court to authorise the release of people who have
been granted small amounts of bail, but who have
been unable to pay. 

New provisions in the new Malawi Prisons Bill allow
heads of prisons to approach the Chief Magistrate in
their area when his/her prison is ‘so overcrowded that
the safety, human dignity or physical care of prisoners
is being affected materially’ to consider bail for any
remand prisoner (s 57); or when an unsentenced pris-
oner is seriously ill (s58); or when his/her trial has not
begun within a reasonable period (s59); or when a pro-
hibited immigrant has been detained for longer than
120 days to bring the matter to the attention of the
Chief Immigration Officer (s60).

Summary

As already noted above, custody time limits are useful
in focusing the minds of the prosecuting and investi-
gating authorities on the requirements of ‘due
process’. Complex cases (conspiracies and serious
fraud) will take longer to prepare than summary mat-
ters. Time limits place the burden on the police and
prosecuting agencies to speed up the criminal process
and limit adjournments.

In Uganda, custody time limits have been introduced
with some effect. However, they depend on enforce-
ment by the courts and proper resources being made
available to the investigating bodies if they are not to
fall into misuse. For instance, when the court dis-
charges the accused, the police should not as a matter
of course promptly re-arrest the accused so that the
time period starts again. 



THE KAMPALA DECLARATION ON PRISON CONDITIONS IN AFRICA 

Between 19-21 September 1996, 133 delegates from 47 countries, including 40 African countries, met in Kampala,
Uganda. The President of the African Commission on Human and Peoples’ Rights, Ministers of State, Prison
Commissioners, Judges and international, regional and national non-governmental organisations concerned with prison
conditions all worked together to find common solutions to the problems facing African prisons. The three days of inten-
sive deliberations produced TThhee  KKaammppaallaa  DDeeccllaarraattiioonn  oonn  PPrriissoonn  CCoonnddiittiioonnss  iinn  AAffrriiccaa which was adopted by consensus
at the closure of the conference. 

PRISON CONDITIONS

� Considering that in many countries in Africa the level of overcrowding in prisons is inhuman, that there is a lack of
hygiene, insufficient or poor food, difficult access to medical care, a lack of physical activities or education, as well
as an inability to maintain family ties,

� Bearing in mind that any person who is denied freedom has a right to human dignity,
� Bearing in mind that the universal norms on human rights place an absolute prohibition on torture of any descrip-

tion,
� Bearing in mind that some groups of prisoners, including juveniles, women, the old, the mentally and physically ill,

are especially vulnerable and require particular attention,
� Bearing in mind that juveniles must be separated from adult prisoners and that they must be treated in a manner

appropriate to their age,
� Remembering the importance of proper treatment for female detainees and the need to recognise their special

needs,

The participants at the International Seminar on Prison Conditions in Africa, held in Kampala from 19 to 21 September
1996, recommend:
� that the human rights of prisoners should be safeguarded at all times and that non-governmental agencies should

have a special role in this respect, that is recognised and supported by the authorities,
� that prisoners should retain all rights which are not expressly taken away by the fact of their detention,
� that prisoners should have living conditions which are compatible with human dignity,
� that conditions in which prisoners are held and the prison regulations should not aggravate the suffering already

caused by the loss of liberty,
� that the detrimental effects of imprisonment should be  minimised so that prisoners do not lose their self respect

and sense of personal responsibility,
� that prisoners should be given the opportunity to maintain and develop links with their families and the outside

world, and in particular be allowed access to lawyers and accredited para-legals, doctors and religious visitors,
� that prisoners should be given access to education and skills training in order to make it easier for them to reinte-

grate into society after their release,
� that special attention should be paid to vulnerable prisoners and that non-governmental organisations should be sup-

ported in their work with these prisoners,
� that all the norms of the United Nations and the African Charter on Human and People’s Rights on the treatment

of prisoners should be incorporated into national legislation in order to protect the human rights of prisoners,
� that the Organisation of African Unity and its member states should take steps to ensure that prisoners are detained

in the minimum conditions of security necessary for public safety.
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REMAND PRISONERS

Considering that in most prisons in Africa a great proportion of prisoners are awaiting trial, sometimes for several years,
Considering that for this reason the procedures and policies adopted by the police, the prosecuting authorities and the
judiciary can significantly influence prison overcrowding.

The participants at the International Seminar on Prison Conditions in Africa, held in Kampala from 19 to 21 September
1996 recommend:
� that the police, the prosecuting authorities and the judiciary should be aware of the problems caused by prison over-

crowding and should join the prison administration in seeking solutions to reduce this
� that judicial investigations and proceedings should ensure that prisoners are kept in remand detention for the short-

est possible period, avoiding, for example, continual remands in custody by the court,
� that there should be a system for regular review of the time detainees spend on remand. 

PRISON STAFF

Considering that any improvement in conditions for prisoners will be dependent on staff having a pride in their work
and a proper level of competence, bearing in mind that this will only happen if staff are properly trained.

The participants at the International Seminar on Prison Conditions in Africa held in Kampala from 19 to 21 September
1996 recommend the following:
� that there should be a proper career structure for prison staff,
� that all prison personnel should be linked to one government ministry and that there should be a clear line of com-

mand between central prison administration and the staff in prisons,
� that the State should provide sufficient material and financial resources for staff to carry out their work properly,
� that in each country there should be an appropriate training programme for prison staff to which UNAFRI should

be invited to contribute
� that there should be a national or sub-regional institution to deliver this training programme,
� that the penitentiary administration should be directly involved in the recruitment of prison staff.

ALTERNATIVE SENTENCING

Noting that in an attempt to reduce prison overcrowding, some countries have been trying to find a solution through
amnesties, pardons or by building new prisons,
� Considering that overcrowding causes a variety of problems including difficulties for overworked staff,
� Taking into account the limited effectiveness of imprisonment, especially for those serving short sentences, and the

cost of imprisonment to the whole of society,
� Considering the growing interest in African countries in measures which replace custodial sentences, especially in the

light of human rights principles,
� Considering that community service and other non-custodial measures are innovative alternatives to imprisonment

and that there are promising developments in Africa in this regard,
� Considering that compensation for damage done is an important element of non-custodial sentences,
� Considering that legislation can be introduced to ensure that community service and other non-custodial measures

will be imposed as an alternative to imprisonment,

The participants at the International Seminar on Prison Conditions in Africa held in Kampala from 19 to 21 September
1996 recommend the following:
� that petty offences should be dealt with according to customary practice, provided this meets human rights require-

ments and that those involved so agree,
� that whenever possible petty offences should be dealt with by mediation and should be resolved between the par-

ties involved without recourse to the criminal justice system,
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� that the principle of civil reparation or financial recompense should be applied, taking account of the financial capa-
bility of the offender or of his or her parents,

� that the work done by the offender should if possible recompense the victim,
� that community service and other non-custodial measures should if possible be preferred to imprisonment,
� that there should be a study of the feasibility of adapting successful African models of non-custodial measures and

applying them in countries where they are not yet being used,
� that the public should be educated about the objectives of these alternatives and how they work.

AFRICAN COMMISSION ON HUMAN AND PEOPLES’ RIGHTS

Considering that the African Commission on Human and Peoples’ Rights has the mandate to ensure the promotion and
the protection of human and people’s rights in Africa,
Considering that the Commission has shown on many occasions its special concern on the subject of poor prison con-
ditions in Africa and that it has adopted special resolutions and decisions on this question previously,

The participants at the International Seminar on Prison Conditions in Africa, held in Kampala, Uganda, from 19 to 21
September 1996, recommend that the African Commission of Human and Peoples’ Rights 
� should continue to attach priority to the improvement of prison conditions throughout Africa,
� should nominate a Special Rapporteur on Prisons in Africa as soon as possible, 
� should make the member states aware of the recommendations contained in this Declaration and publicise United

Nations and African norms and standards on imprisonment,
� should co-operate with non-governmental organisations and other qualified institutions in order to ensure that the

recommendations of this Declaration are implemented in all the member states. 
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THE OUAGADOUGOU DECLARATION ON ACCELERATING PRISON AND PENAL
REFORM IN AFRICA

Between 18-20 September 2002, 123 delegates from 38 countries including 33 African countries met in Ouagadougou
under the high patronage of the President of Burkina Faso. The President of the African Commission on Human and
Peoples’ Rights, Ministers of State, Prison Commissioners, Judges and international, regional and national non-govern-
mental organizations all worked together to find ways of accelerating penal reform in Africa. The three days of inten-
sive deliberation produced the OOuuaaggaaddoouuggoouu  DDeeccllaarraattiioonn  oonn  AAcccceelleerraattiinngg  PPeennaall  aanndd  PPrriissoonn  RReeffoorrmm  iinn  AAffrriiccaa which was
adopted by consensus at the closure of the conference with the request that it be forwarded to national governments,
the African Union and the 12th Session of the United Nations Commission on Crime Prevention and Criminal Justice.

� Recognising that there has been progress in raising general prison standards in Africa as recommended by the
Kampala Declaration on Prison Conditions 1996

� Recognising also the specific standards on alternatives to imprisonment contained in the Kadoma Declaration on
Community Service Orders in Africa 1997; and on good prison administration set out in the Arusha Declaration on
Good Prison Practice 1999

� Noting the recognition given to these African standards by the United Nations as complementary to the United
Nations Standard Minimum Rules for the Treatment of Prisoners, the Declaration on the Basic Rights of Prisoners
and the United Nations Standard Minimum Rules for non-custodial measures (the ‘Tokyo Rules’)

� Mindful of the key role played by Africans in formulating an agenda for penal reform through the 1999 Egham
Conference on ‘A New Approach for Penal Reform in a New Century’

� Noting with satisfaction the important practical steps that have been taken to implement these standards at an
African level through the activities of the African Commission on Human and Peoples’ Rights and its Special
Rapporteur on Prisons and Conditions of Detention

� Commending the practical measures that have been taken by prison authorities in African countries to apply these
standards in their national jurisdictions 

� Recognising that notwithstanding these measures there are still considerable shortcomings in the treatment of pris-
oners, which are aggravated by shortages of facilities and resources 

� Welcoming the growing partnerships between Governments, non governmental organizations and civil society in the
process of implementing these standards

� Emphasising the importance of a criminal justice policy that controls the growth of the prison population and encour-
ages the use of alternatives to imprisonment

The participants at the second pan-African Conference on Prison and Penal Reform in Africa, held in Ouagadougou,
Burkina Faso between 18-20 September 2002, recommend: 
� Reducing the prison population
� Criminal justice agencies should work together more closely to make less use of imprisonment. The prison popula-

tion can only be reduced by a concerted strategy. It should be based on accurate and widely publicized information
on the numbers and kinds of people in prison and on the social and financial impact of imprisonment. Reduction
strategies should be ongoing and target both sentenced and unsentenced prisoners

� Making African prisons more self-sufficient.
� Further recognition should be given to the reality that resources for imprisonment are severely limited and that there-

fore African prisons have to be as self sufficient as possible. Governments should recognize, however, that they are
ultimately responsible for ensuring that standards are maintained so that prisoners can live in dignity and health. 

� Promoting the reintegration of offenders into society
� Greater effort should be made to make positive use of the period of imprisonment or other sanction to develop the

potential of offenders and to empower them to lead a crime-free life in the future. This should include rehabilitative
programmes focusing on the reintegration of offenders and contributing to their individual and social development.

� Applying the rule of law to prison administration
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� There should be a comprehensive law governing prisons and the implementation of punishment. Such law should
be clear and unambiguous about the rights and duties of prisoners and prison officials. Officials should be trained
to follow proper administrative procedures and to apply this law fairly. Administrative decisions that impact on the
rights of prisoners should be subject to review by an independent and impartial judicial body.

� Encouraging best practice
� Further exchange of examples of best penal practice is to be encouraged at national, regional and international lev-

els. This can be enhanced by the establishment of an all-African association of those involved in penal matters. The
rich experience available across the continent can best be utilized if proven and effective programmes are progres-
sively implemented in more countries. The Plan of Action to be developed from the proceedings of the
Ouagadougou Conference will serve to further such exchange.

� Promoting an African Charter on Prisoners’ Rights
� Action should be taken to promote the draft African Charter on Prisoners’ Rights as an instrument that is appropri-

ate to the needs of developing countries of the continent and to refer it to the African Commission on Human and
Peoples’ Rights and the African Union.

� Looking towards the United Nations Charter on the Basic Rights of Prisoners
� The international criminal justice community should look towards developing a United Nations Charter of Basic

Rights for Prisoners with a view to strengthening the rule of law in the treatment of offenders. African experience
and concerns should be reflected in this Charter, which should be presented to the 11th United Nations Congress
on the Prevention of Crime and Criminal Justice in Bangkok, Thailand, 2005.
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THE LILONGWE DECLARATION ON ACCESSING LEGAL AID IN THE 
CRIMINAL JUSTICE SYSTEM IN AFRICA

Conference on Legal Aid in Criminal Justice: the Role of Lawyers, Non-Lawyers and other Service Providers in Africa
Lilongwe, Malawi, November 22-24, 2004

128 delegates from 26 countries including 21 African countries met between 22-24 November 2004 in Lilongwe,
Malawi, to discuss legal aid services in the criminal justice systems in Africa. Ministers of State, judges, lawyers, prison
commissioners, academics, international, regional, and national non-governmental organizations attended the confer-
ence.  The three days of deliberations produced the LLiilloonnggwwee  DDeeccllaarraattiioonn  oonn  AAcccceessssiinngg  LLeeggaall  AAiidd  iinn  tthhee  CCrriimmiinnaall  JJuussttiiccee
SSyysstteemm  iinn  AAffrriiccaa (set forth below), which was adopted by consensus at the closure of the Conference with the request
that it be forwarded to national governments, the African Union Commission on Human and Peoples’ Rights, the
African Union Commission, and the Eleventh United Nations Congress on Crime Prevention and Criminal Justice to be
held in Bangkok in April, 2005, and publicized to national and regional legal aid networks.

Preamble
� Bearing in mind that access to justice depends on the enforcement of rights to due process, to a fair hearing, and

to legal representation;
� Recognising that the vast majority of people affected by the criminal justice system are poor and have no resources

with which to protect their rights;
� Further recognising that the vast majority of ordinary people in Africa, especially in post-conflict societies where there

is no functioning criminal justice system, do not have access to legal aid or to the courts and that the principle of
equal legal representation and access to the resources and protections of the criminal justice system simply does not
exist as it applies to the vast majority of persons affected by the criminal justice system;

� Noting that legal advice and assistance in police stations and prisons are absent.  Noting also that many thousands
of suspects and prisoners are detained for lengthy periods of time in over-crowded police cells and in inhumane con-
ditions in over-crowded prisons;

� Further noting that prolonged incarceration of suspects and prisoners without providing access to legal aid or to the
courts violates basic principles of international law and human rights, and that legal aid to suspects and prisoners
has the potential to reduce the length of time suspects are held in police stations, congestion in the courts, and
prison populations, thereby improving conditions of confinement and reducing the costs of criminal justice adminis-
tration and incarceration;

� Recalling the Resolution of the African Charter of Fundamental Rights of Prisoners adopted by the African Regional
Preparatory Meeting for the Eleventh United Nations Congress on Crime Prevention and Criminal Justice held at
Addis Ababa, Ethiopia in March, 2004 and its recommendations for its adoption by the Eleventh United Nations
Congress on Crime Prevention and Criminal Justice to be held in Bangkok, Thailand in April, 2005;

� Mindful that the challenge of providing legal aid and assistance to ordinary people will require the participation of
a variety of legal services providers and partnerships with a range of stakeholders and require the creation of inno-
vative legal aid mechanisms;

� Noting the Kampala Declaration on Prison Conditions 1996, the Kadoma Declaration on Community Service Orders
in Africa 1997, the Abuja Declaration on Alternatives to Imprisonment 2002 and the Ouagadougou Declaration on
Accelerating Prison and Penal Reform in Africa 2002; and mindful that similar measures are needed with respect to
the provision of legal aid to prisoners;

� Noting with satisfaction the resolutions passed by the African Commission on Human and Peoples’ Rights (notably:
the Resolution on the Right of Recourse and Fair Trial 1992, the Resolution on the Right to a Fair Trial and Legal
Assistance in Africa 1999) and, in particular, the Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa 2001;

� Commending the practical steps that have been taken to implement these standards through the activities of the
African Commission on Human and Peoples’ Rights and its Special Rapporteur on Prisons and Conditions of
Detention;

38



� Commending also the Recommendation of the African Regional Preparatory Meeting held at Addis Ababa in March
2004 that the African Region should prepare and present an African Common Position to the Eleventh United
Nations Congress on Crime Prevention and Criminal Justice to be held in Bangkok, Thailand in April, 2005, and that
the African Union Commission has agreed to prepare and present that Common Position to the Congress;

� Welcoming the practical measures that have been taken by the governments and legal aid establishments in African
countries to apply these standards in their national jurisdictions; while emphasizing that notwithstanding these meas-
ures, there are still considerable shortcomings in the provision of legal aid to ordinary people, which are aggravated
by shortages of personnel and resources; 

� Noting with satisfaction the growing openness of governments to forging partnerships with non-governmental organ-
izations, civil society, and the international community in developing legal aid programs for ordinary people that will
enable increasing numbers of people in Africa, especially in rural areas, to have access to justice;

� Commending also the recommendations of the African Regional Preparatory Meeting for the Eleventh United
Nations Conference for the introduction and strengthening of restorative justice in the criminal justice system;

The participants of the Conference on Legal Aid in Criminal Justice: the Role of Lawyers, Non-Lawyers and other
Service Providers in Africa, held in Lilongwe, Malawi, between 22 and 24 November 2004, hereby declare the impor-
tance of:

1. Recognising and supporting the right to legal aid in criminal justice
All governments have the primary responsibility to recognise and support basic human rights, including the provision of
and access to legal aid for persons in the criminal justice system. As part of this responsibility, governments are encour-
aged to adopt measures and allocate funding sufficient to ensure an effective and transparent method of delivering legal
aid to the poor and vulnerable, especially women and children, and in so doing empower them to access justice. Legal
aid should be defined as broadly as possible to include legal advice, assistance, representation, education, and mecha-
nisms for alternative dispute resolution; and to include a wide range of stakeholders, such as non-governmental organ-
izations, community-based organizations, religious and non-religious charitable organizations, professional bodies and
associations, and academic institutions.

2. Sensitizing all criminal justice stakeholders
Government officials, including police and prison administrators, judges, lawyers, and prosecutors, should be made
aware of the crucial role that legal aid plays in the development and maintenance of a just and fair criminal justice sys-
tem. Since those in control of government criminal justice agencies control access to detainees and to prisoners, they
should ensure that the right to legal aid is fully implemented. Government officials are encouraged to allow legal aid to
be provided at police stations, in pre-trial detention facilities, in courts, and in prisons. Governments should also sensi-
tize criminal justice system administrators to the societal benefits of providing effective legal aid and the use of alterna-
tives to imprisonment. These benefits include elimination of unnecessary detention, speedy processing of cases, fair and
impartial trials, and the reduction of prison populations.

3. Providing legal aid at all stages of the criminal justice process
A legal aid program should include legal assistance at all stages of the criminal process including investigation, arrest,
pre-trial detention, bail hearings, trials, appeals, and other proceedings brought to ensure that human rights are protect-
ed. Suspects, accused persons, and detainees should have access to legal assistance immediately upon arrest and/or
detention wherever such arrest and/or detention occurs. A person subject to criminal proceedings should never be pre-
vented from securing legal aid and should always be granted the right to see and consult with a lawyer, accredited para-
legal, or legal assistant. Governments should ensure that legal aid programs provide special attention to persons who
are detained without charge, or beyond the expiration of their sentences, or who have been held in detention or in
prison without access to the courts. Special attention should be given to women and other vulnerable groups, such as
children, young people, the elderly, persons with disabilities, persons living with HIV/AIDS, the mentally and seriously
ill, refugees, internally displaced persons, and foreign nationals.
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4. Recognising the right to redress for violations of human rights
Human rights are enforced when government officials know that they will be held accountable for violations of the law
and of basic human rights. Persons who are abused or injured by law enforcement officials, or who are not afforded
proper recognition of their human rights, should have access to the courts and legal representation to redress their
injuries and grievances. Governments should provide legal aid to persons who seek compensation for injuries suffered
as the result of misconduct by officials and employees of criminal justice systems.  This does not exclude other stake-
holders from providing legal aid in such cases.

5. Recognising the role of non-formal means of conflict resolution
Traditional and community-based alternatives to formal criminal processes have the potential to resolve disputes with-
out acrimony and to restore social cohesion within the community. These mechanisms also have the potential to reduce
reliance upon the police to enforce the law, to reduce congestion in the courts, and to reduce the reliance upon incar-
ceration as a means of resolving conflict based upon alleged criminal activity. All stakeholders should recognise the sig-
nificance of such diversionary measures to the administration of a community-based, victim-oriented criminal justice sys-
tem and should provide support for such mechanisms provided that they conform to human rights norms. 

6. Diversifying legal aid delivery systems
Each country has different capabilities and needs when consideration is given to what kind of legal aid systems to
employ. In carrying out its responsibility to provide equitable access to justice for poor and vulnerable people, there are
a variety of service delivery options that can be considered. These include government funded public defender offices,
judicare programmes, justice centres, law clinics - as well as partnerships with civil society and faith-based organizations.
Whatever options are chosen, they should be structured and funded in a way that preserves their independence and
commitment to those populations most in need.  Appropriate coordinating mechanisms should be established.

7. Diversifying legal aid service providers
It has all too often been observed that there are not enough lawyers in African countries to provide the legal aid serv-
ices required by the hundreds of thousands of persons who are affected by criminal justice systems. It is also widely
recognised that the only feasible way of delivering effective legal aid to the maximum number of persons is to rely on
non-lawyers, including law students, para-legals, and legal assistants. These para-legals and legal assistants can provide
access to the justice system for persons subjected to it, assist criminal defendants, and provide knowledge and training
to those affected by the system that will enable rights to be effectively asserted. An effective legal aid system should
employ complementary legal and law-related services by para-legals and legal assistants.

8. Encouraging pro-bono provision of legal aid by lawyers
It is universally recognised that lawyers are officers of the court and have a duty to see that justice systems operate fair-
ly and equitably. By involving a broad spectrum of the private bar in the provision of legal aid, such services will be
recognised as an important duty of the legal profession. The organized bar should provide substantial moral, profession-
al and logistical support to those providing legal aid. Where a bar association, licensing agency, or government has the
option of making  pro-bono provision of legal aid mandatory, this step should be taken. In countries in which a manda-
tory pro-bono requirement cannot be imposed, members of the legal profession should be strongly encouraged to pro-
vide pro-bono legal aid services.

9. Guaranteeing sustainability of legal aid
Legal aid services in many African countries are donor funded and may be terminated at any time.  For this reason,
there is need for sustainability.  Sustainability includes: funding, the provision of professional services, establishment of
infrastructure, and the ability to satisfy the needs of the relevant community in the long term. Appropriate government,
private sector and other funding, and community ownership arrangements should be established in order to ensure sus-
tainability of legal aid in every country.
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10. Encouraging legal literacy
Ignorance about the law, human rights, and the criminal justice system is a major problem in many African countries.
People who do not know their legal rights are unable to enforce them and are subject to abuse in the criminal justice
system. Governments should ensure that human rights education and legal literacy programmes are conducted in edu-
cational institutions and in non-formal sectors of society, particularly for vulnerable groups such as children, young peo-
ple, women, and the urban and rural poor.

LILONGWE PLAN OF ACTION

The participants recommend the following measures as forming part of a Plan of Action to implement the Lilongwe
Declaration on Accessing Legal Aid in the Criminal Justice system in Africa.

The document is addressed to governments and criminal justice practitioners, criminologists, academics, development
partners as well as non-governmental organizations, community based organizations and faith based groups active in
this area. It is meant to be a source of inspiration for concrete actions.

Legal Aid framework

Institution building
Governments should introduce measures to:
� Establish a legal aid institution that is independent of government justice departments eg: legal aid board/commis-

sion that is accountable to parliament. 
� Diversify legal aid service providers, adopting an inclusive approach, and enter into agreements with the Law Society

as well as with university law clinics, non-governmental organizations (NGOs), community-based organizations
(CBOs) and faith-based groups to provide legal aid services.

� Encourage lawyers to provide pro bono legal aid services as an ethical duty.
� Establish a legal aid fund to administer public defender schemes, to support university law clinics; and to sponsor

clusters of NGOs/CBOs and others to provide legal aid services throughout the country, especially in the rural areas.
� Agree minimum quality standards for legal aid services and clarify the role of paralegals and other service providers

by: 
� developing standardized training programmes
� monitoring and evaluating the work of paralegals and other service providers
� requiring all paralegals operating in the criminal justice system to submit to a code of conduct
� establishing effective referral mechanisms to lawyers for all these service providers. 

Public awareness
Governments should introduce measures to:
� Incorporate human rights and ‘Rule of Law’ topics in national educational curricula in accordance with the require-

ments of the United Nations Decade of Human Rights Education.
� Develop a national media campaign focusing on legal literacy in consultation with civil society organizations and

media groups.
� Sensitise the public and justice agencies on the broadened definition of legal aid and the role all service providers

have to play (through TV, radio, the printed media, seminars and workshops).
� Institute one day a year as ‘Legal Aid Day’

Legislation
Governments should:
� Enact legislation to promote the right of everyone to basic legal advice, assistance and education, especially for vic-

tims of crime and vulnerable groups. 
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� Enact legislation to establish an independent national legal aid institution accountable to Parliament and protected
from executive interference.

� Enact legislation to ensure the provision of legal aid at all stages of the criminal justice process.
� Enact legislation to recognize the role of non-lawyers and paralegals and to clarify their duties.
� Enact legislation to recognize customary law and the role non State justice fora can  play in appropriate cases (ie

where cases are diverted from the formal criminal justice process)

Sustainability
Governments should introduce measures to:
� Diversify the funding-base of legal aid institutions that should be primarily funded by governments, to include endow-

ment funds by donors, companies and communities.
� Identify fiscal mechanisms for channeling funds to the legal aid fund, such as: 

� recovering costs in civil legal aid cases where the legal aid litigant has been awarded costs in a matter and chan-
neling such recovered costs into the legal aid fund  

� taxing any award made in civil legal aid cases and channeling the moneys paid into the legal aid fund
� fixing a percentage of the State’s criminal justice budget to be allocated to legal aid services.

� Identify incentives for lawyers to work in rural areas (eg tax exemptions / reductions).
� Require all law students to participate in a legal aid clinic or other legal aid community service scheme as part of

their professional or national service requirement. 
� Request the Law Society to organize regular circuits of lawyers around the country to provide free legal advice and

assistance. 
� Promote partnerships with NGOs, CBOs, faith-based groups and, where appropriate, local councils.

Legal Aid In Action

In the police station
Governments should introduce measures to:
� Provide legal and/or paralegal services in police stations in consultation with the Police Service, the Law Society, uni-

versity law clinics and NGOs. These services might include:
� providing general advice and assistance at the police station to victims of crime as well as accused persons
� visiting police cells or lock-ups (cachots)
� monitoring custody time limits in the police station after which a person must be produced before the court
� attending at police interview
� screening juveniles for possible diversion programmes
� contacting / tracing parents / guardians / sureties
� assisting with bail from the police station.

� Require the police to co-operate with service providers and advertise these services and how to access them in each
police station.

At court
Governments should introduce measures to:
� Draw up rosters for lawyers to attend court on fixed days in consultation with the Law Society and provide servic-

es free of charge.
� Encourage the judiciary to take a more pro-active role in ensuring the defendant  is provided with legal aid and able

to put his/her case where the person is unrepresented because of indigency. 
� Promote the wider use of alternative dispute resolution and diversion of criminal cases and encourage the judiciary

to consider such options as a first step in all matters.
� Encourage non-lawyers, paralegals and victim support agencies to provide basic advice and assistance and to con-

duct regular observations of trial proceedings. 
� Conduct regular case reviews to clear case backlogs, petty cases and refer/divert appropriate cases for mediation;

and convene regular meetings of all criminal justice agencies to find local solutions to local problems. 

42



In prison
Governments should introduce measures to ensure that:
� Magistrates/judges screen the remand caseload on a regular basis to make sure that people are remanded lawfully,

their cases are being expedited, and that they are held appropriately.
� Prison officers, judicial officers, lawyers, paralegals and non-lawyers conduct periodic census to determine who is in

prison and whether they are there as a first rather than a last resort.
� Custody time limits are enacted. 
� Paralegal services are established in prisons. Services should include:

� legal education of prisoners so as to allow them to understand the law, process and apply this learning in their
own case

� assistance with bail and the identification of potential sureties
� assistance with appeals
� special assistance to vulnerable groups, especially to women, women with babies, young persons, refugees and

foreign nationals, the aged, terminally and mentally ill etc.
� Access to prisons for responsible NGOs, CBOs and faith-based groups is not subject to unnecessary bureaucratic

obstacles.

In the village
Governments should introduce measures to:
� Encourage NGOs, CBOs and faith-based groups to train local leaders on the law and constitution and in particular

the rights of women and children; and in mediation and other alternative dispute resolution (ADR) procedures.
� Establish referral mechanisms between the court and village hearings. Such mechanisms might include: 

� diversion from the court to the village for the offender to make an apology or engage in a victim-offender medi-
ation;

� referral from the court to the village to make restitution and/or offer  compensation 
� appeals from the village to the court.

� Establish a Chief’s Council, or similar body of traditional leaders, in order to provide greater consistency in tradition-
al approaches to justice.

� Record traditional proceedings and provide village hearings (‘courts’) with the tools for documenting proceedings.
� Provide a voice for women in traditional proceedings. 
� Include customary law in the training of lawyers.

In post-conflict societies
Governments should introduce measures to:
� Recruit judges, prosecutors, defence lawyers, police and prison officers in peace- keeping operations and programmes

of national reconstruction.
� Include the services of national NGOs, CBOs and faith-based groups in the re-establishment of the criminal justice

system especially where the need for speed is paramount.
� Consult with traditional, religious and community leaders and identify common values on which peace-keeping

should be based.
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A 10-POINT PLAN TO REDUCE OVERCROWDING IN PRISONS IN AFRICA

1. Inform public opinion
Increasing use of imprisonment is often blamed on public demand for punishment. Yet the public are often
misinformed about how the system operates and will support effective non-custodial measures. 

2. Improve access to, and co-ordination within, the criminal justice system
Increasing public access to the police, courts and prisons engenders public confidence and transparency. Co-
ordinating and streamlining the work of the criminal justice agencies assists both efficiency and compliance
with international human rights standards.

3. Invest in crime prevention and crime reduction
Problem solving partnerships between the police, other public agencies, businesses and communities can pro-
duce effective plans to reduce the risk factors which lie behind much crime - drug misuse, family difficulties,
school failure, unemployment.

4. Divert minor cases from the criminal justice system
Many cases can be effectively dealt with outside the formal criminal justice system.

5. Reduce pre-trial detention
In some countries as many as 75% of the prison population may be awaiting trial. Alternatives such as bail and
regular reviews of cases can reduce pre-trial detention.

6. Develop constructive alternatives to custodial sentences
Courts need sentencing options that are effective and not just a ‘soft option’: without alternatives, imprison-
ment as a punishment of ‘last resort’ becomes a commonplace.

7. Reduce sentence lengths and ensure consistent sentencing practice
Sentencers need guidance to deter inconsistent sentencing practice.

8. Develop special arrangements for youth offenders that keep them out of prison
Children in conflict with the law (under 18) should be diverted from the criminal justice process. A term of
imprisonment should be strictly a measure of last resort and for the shortest appropriate period of time.

9. Treat rather than punish drug addicts and mentally disordered offender
Courts should be able to order treatment for those whose crimes are often committed to feed their addiction.
Prison is not a suitable institution for mentally ill people.

10. Ensure the system is fair to all
Imprisonment impacts disproportionately on the poor, the dispossessed and minorities who face discrimination
outside. Monitoring should take place at every stage of the criminal justice system to ensure that discrimina-
tion does not take place and that the efforts to reduce imprisonment suggested in this plan are made in
respect of all members of the community. 
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TEN POINT PLAN FOR JUVENILE JUSTICE

A contribution to the Committee on the Rights of the Child Day of General Discussion on “State Violence
Against Children”, Geneva 22 September 2000.

The following Plan focuses on ways of reducing violence within juvenile justice systems around the world. The
plan builds on the relevant international instruments: the UN Convention on the Rights of the Child, the
Standard minimum Rules for the Administration of Juvenile Justice and the UN Rules for the Protection of
Juveniles Deprived of their Liberty.

Penal Reform International (PRI) believes that a proper administration of juvenile justice cannot be achieved
without a strong education and social welfare system. Helping young people in conflict with the law to
become law abiding adults is much more the job of parents, teachers, social workers and psychologists than it
is police, courts and prisons.

PRI believes that juvenile offending should be dealt with as far as possible outside the formal criminal justice
and penal systems. It is important to ensure that alternative systems- particularly those involving institutional
care- take proper steps to protect children from violence and abuse. 

1. Arrest and Interrogation
Arrest of children (defined as those under the age of 18 years) should be a measure of last resort and deten-
tion in police custody should be for the shortest time and in no case more than 48 hours. Use of police bail or
bond with or without surety should be encouraged Those arrested by the police should be separated from
adults and held in child friendly rooms rather than conventional cells. Questioning should be undertaken by
selected and trained officers in the presence of parents, guardians or other appropriate adults. Children should
be informed of their rights. 

2. Age of Criminal Responsibility
Countries should set as high a minimum age of criminal capacity as possible and children below this age who
are accused of crimes should not be taken through the criminal justice system. Measures should be found for
dealing with such children that provide them with appropriate services whilst protecting their rights. 

3. Diversion
There is a need for diversionary community alternatives to prosecution when children admit their offences.
Warnings, cautions and admonitions can be accompanied by measures to assist the child at home, with educa-
tion and with problems or difficulties. Conferences which involve the victim and members of the community
may be particularly useful provided that there are safeguards to protect the well being of the child. Prosecuting
authorities should develop guidelines to assist diversion in the lower courts.

4. Pre Trial detention
Children should, where possible, be released into the care of their families to await trial in their own homes.
Conditional release should be accompanied by measures to support and supervise the child and family. A max-
imum time limit should be set for keeping a child on bail according to age and offence. Pre trial Detention
should not be used for children other than in exceptional circumstances and under 14’s should never be
detained in prison establishments. Where it is used it should be for the shortest time, with a cut off period for
which a person may be held awaiting trial, after which the child should be released on bail. Bail and other
forms of conditional release should be accompanied by measures to support and supervise the young person
and their family. Separation from adult detainees and strict monitoring of the conditions of children detained
pre trial are imperative.
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5. Alternative Sentences
A wide range of alternative sentences are needed particularly those which emphasise the values of restorative
justice and seek to meet the needs of young people which are leading them into crime. Intensive programmes
should be developed for more persistent and serious young offenders. Fostering and residential placements in
educational and treatment facilities should be available where necessary. 

6. Youth Courts
Special child courts/tribunals with less formal proceedings should be established for dealing with under 18’s.
Such courts should be held in camera and the presence of the parent/guardian is important. Judges should
receive special training and concern themselves with the application of sanctions and measures as well as just
sentencing. Sentencing should be based on a careful assessment of the needs of the young person as well as
the circumstances of the offence. Legal representation should be encouraged and where a child is facing the
possibility of a custodial sentence the state should automatically provide immediate legal support and aid. 

7. Custodial sentences
Custodial sentences should be used as a last resort and for the shortest time, and used only in exceptional
cases. Small open facilities with minimal security measures should be developed for children serving such sen-
tences. Education and rehabilitation should be the main priorities. Decisions about the placement of young
offenders in establishments should balance the need to maintain family contacts with the need for specialist
regimes. A minimum age for placement in prison establishments should be set and should be no lower than
14.

8. Detention Facilities
Separate facilities should be used for children who are detained namely no mixing with adults. In large prison
establishments, adult prisoners should not be used as guards in the unit where children are held. Regimes
should be constructive with education, sporting and cultural activities provided during the day and in the
evenings. Adequate numbers of staff should be trained and vetted. Non-governmental organisations should be
encouraged to play a full part in the life of the institution. Facilities should have an anti-bullying policy and sys-
tems for mediating disputes between detainees. Appropriate methods of discipline, control and restraint should
be used based on the minimum necessary use of force. Records should be kept and inspected of such inci-
dents. Needs and risk assessments should be undertaken on admission with more serious offenders separated
from less serious ones.

9. Inspection 
Systems of independent scrutiny and inspection should be established for institutions for children. These should
comprise government inspectors and representatives of the local community. Complaint systems with an inde-
pendent element should be in place. Independent visitors should be encouraged to befriend young people and
advocate on their behalf. Non-governmental organisations working on human rights issues should play a role in
monitoring institutions for children or any other institutions where children are held. Matters for scrutiny
should include the rights to privacy for children, to make complaints, to be held in open institutions unless
security is necessary for the safety of the child or the public, the right to contact with family and the right to
access educational, leisure, health and rehabilitative programmes.

10. Family Links
Every effort should be made to encourage contact between detained children and their families and communi-
ties. Visits should take place in private settings and children should be permitted to make visits to their family
homes. Plans should be developed to assist the reintegration of the child into their family and community
when they are released from detention. Reintegration programmes should be developed to help children move
back into, and become contributing members of their communities.
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20 UN Convention on the Rights of the Child 1989: Arts 37 and 40; UN Guidelines for the Prevention of Juvenile
Delinquency 1990 – the ‘Riyadh Guidelines’; UN Rules for the Protection of Juveniles deprived of their Liberty 1990;
UN Standard Minimum Rules for the Administration of Juvenile Justice 1985 – the ‘Beijing Rules’.

21 PRI mission report
22 SMR Rule 55
23 EPR Rule 4 and note thereon in the explanatory memorandum thereto
24 October 2005

47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69


